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United States Court of Appeals 

FOR THE District op Columbu 

I 

No. 9075 

THE FIRST NATIONAL BANK OF HOLDENVILLE, 

OKLAHOMA, Appellant, 

V. 

HAROLD L. ICKES, Secretary of the Interior, Appellee. 

BRIEF FOR APPELLANT 

1 

Jurisdiction 

The United States Court of Appeals for the District of 
Columbia has jurisdiction of this case under the Act of 
March 3, 1921, 41 Stat. 1312, c. 125; Sec. 12 (Title 17, Sec. 
101, District of Columbia Code, 1940). 

n 

statement of the Case I 

This action was brought to enjoin the Secretary of the 
Interior from exercising further supervision and control 
over the unrestricted land, and income therefrom, of a 
deceased fulLblooded Creek Indian, and to require said 
Secretary to turn over the income to the plaintiff, a bank- 



ing corporation, .the duly appointed trustee under a trust 
created by the Indian’s will, properly executed under the 
provisions of Section 23 of the Act of April 26, 1906, 34 
Stat. 137,145. 

The facts are not in dispute. The lower court made Find¬ 
ings of Fact, which are set forth as follows (App. pp. 22- 
23): 

Thomas Long, Sr., a full-blood Creek Indian, died on 
March 13, 1932, seized of an estate consisting in part of 80 
acres of land in Oklahoma which had been allotted to him 
as a member of the Creek Nation. During his lifetime the 
allotment was subject to restrictions against alienation im¬ 
posed by sections 1 and 9 of the act of May 27, 1908 (35 
Stat. 312), as amended by section 1 of the act of April 12, ' 

1926 (44 Stat. 239), and the act of May 10, 1928 (45 Stat. 
495). The land is covered iby an oil and gas lease executed 
by the allottee in 1912 and approved by the Secretary of the 
Interior under authority of section 2 of the act of May 27, 
1908, supra, which lease provides that the Secretary of the 
Interior shall have the exclusive power and duty to super¬ 
vise the collection, care and disbursement of payments 
made thereunder by the lessee until such time as the restric¬ 
tions against alienation are removed from the land. 

Thomas Long, iSr,, left a last wdll and testament executed ' 
under authority of section 23 of the act of April 26, 1906 
(34 Stat. 137), as amended by section 8 of the act of May 
27,1908, supra, and as extended by the act of May 10,1928, 
supra. By the seventh paragraph of the will the testator 
devised the aforesaid 80 acres of his allotment to his son, 
Thomas Long, Jr., a full-blooded Creek Indian, as trustee, 
with the power to collect the income and make stipulated 
payments to the testator’s widow, children and grand- ' 
children during the lifetime or widowhood of the former, ' 
and to convey the land thereafter to the said children and 
grandchildren. The tenth paragraph of the will provided 
that the property should vest in the beneficiaries even 
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though the Secretary should refuse to relinquish super¬ 
vision to the trustee. All of the beneficiaries named in the 
will are full-blooded Creek Indians. 

The allottee’s will was admitted to probate on April 6,j 
1932, by the County Court of Hughes County, Oklahoma, the| 
county in which the testator was resident. The plaintiff 
herein was appointed successor trustee because Thomas 
Long, Jr., has predeceased his father. On July 13, 1932, 
after demand made by the plaintiff, the Secretary of the 
Interior refused to relinquish supervision over the prop¬ 
erty and directed the Superintendent for the Five Civilized 
Tribes to be governed by the tenth paragraph of the willj 
and carry out the testator’s intention as expressed therein.| 
The County Court entered its final order of distribution on 
September 6, 1939, which provided, among other things, 
that full and complete fee simple title to the lands be vested 
in the plaintiff, in trust, for the uses and purposes set forth 
in the will. | 

In an action instituted in this court by the Administratorj 
of the estate against the Secretary of the Interior for thej 
purpose of obtaining possession of the property belongingj 
to the estate over which the Secretary was exercising con-i 
trol, it was held that all of the funds in the Secretary’s cus-j 
tody were restricted and properly subject to his jurisdic-| 
tion. That judgment was affirmed on appeal. Darks v, Ickes}.^ 
69 F. (2d) 230 (1934). Thereafter, in another action by the! 
administrator in which the oil and gas lessee and the Su¬ 
perintendent for the Five Civilized Tribes were made par¬ 
ties defendant, it was held that the income accruing from 
the lease was restricted and properly subject to the juris-j 
diction of the Secretary of the. Interior. No appeal wasj 
taken from that judgment. Darks v. Magnolia Petroleum\^ 
Company, et al., No. 4595 Equity, in the XJnited States Dis¬ 
trict Court for the Eastern District of Oklahoma, (unre¬ 
ported). 
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statement of Points 

Appellant believes that the lower court erred in its con¬ 
clusions of law in the following respects: 

1. In holding that the land, and the income therefrom, of 
said deceased Creek Indian are restricted and remain sub¬ 
ject to the supervision of the Secretary of the Interior un¬ 
der the act of April 12, 1926, 44 Stat. 239, and the act of 
January 27, 1933, 47 Stal. 777; thus failing to recognize 
the eifect of the valid will of the deceased Indian, executed 
under Section 23 of the act of April 26, 1906, 34 Stat. 137, 
which freed said property from restrictions in the hands of 
(the appellant trustee, a banking corporation, having no 
Indian blood. 

2. In holding that the United States is an indispensable 
party to a suit involving unrestricted property, in which 
the United States had no interest, and in which the Secre¬ 
tary of the Interior is acting arbitrarily and without any 
authority of law. 

3. In holding that the suits brought by the administrator 
of the Estate of the deceased Indian would be res judicata 
of this controversy, when appellant was not made a party 
to the former proceedings, and wherein -the issues were en¬ 
tirely separate and distinct—the former proceedings in¬ 
volving the right of the administrator under the law, and 
this controversy involving the right of the trustee created 
by the will of the deceased Indian. 

4. In holding that appellant, plaintiif below, is not en¬ 
titled to a mandatory injunction directing the Secretary 
of the Interior to cease exercising further control over the 
unrestricted land and income in question. 

5. In holding that the judgment should be entered in 
favor of appellee, defendant below. 
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IV 


Summary of Argument 


1. The effect of a valid will executed under Section 2p 

of the Act of April 26,1906, 34 Stat. 137, operates to remov^ 
all restrictions on the land, and income therefrom, of a dej- 
ceased full-blooded Creek Indian, when said property i^ 
devised to a trustee, a banking corporation having no In¬ 
dian blood, and teniiinates the power of the Secretary of 
the Interior further to continue the exercise of supervision 
and control over said property. That said Section 23 of th(i 
Act of April 26, 1906, as construed by the Courts, was re¬ 
enacted and carried forward to April 26, 1956, by the Act 
of May 10,1928,45 Stat. 495, and was in full force and effect 
at the time of the death of Thomas Long, deceased. 1 

2. The Act of April 12, 1926, 44 Stat. 239, provides tha 
upon the death of a full-blood Indian allottee of the Fiv 
Civilized Tribes, restrictions are removed on his land, bu 
when any interest in such land is inherited by or devised 
to full-blood Indian heirs, said heirs cannot convey theii* 
interest in said land without the approval of the court havt 
ing jurisdiction of the estate of the deceased full-blood In| 
dian. This act has been construed as having the effect o| 
relaxing prior restrictions, and in the absence of any pro+ 
vision to the contrary, the supervision of the Secretary o| 
the Interior is retained until such time as the full-blood In-i 
dian heirs convey their interest with the approval of the 
county court. (Parker v. Richards, 250 U. S. 235.) How-j 
ever, the valid will of Thomas Long, Senior, deceased, cre4 
ated a trust estate of said land and income, and devised 
the fee simple title to the land directly to appellant trusi 
tee, a banking corporation, having no Indian blood. Undei^ 
these circumstances the Act of April 12, 1926 would have 
no application, and as the will made specific provision fon 
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the supervision and control of the land and income hy ap¬ 
pellant, the will operated to remove all restrictions on said 
land and income in the hands of the trustee, appellant here¬ 
in. 

3. The Act of January 27,1933, 47 Stat. 777, deals with 
funds belonging to Indians of one-half or more Indian 
blood; and as the subject matter of this suit primarily is 
land, and said land and income therefrom were devised 
directly to the trustee for administration under the terms 
of the will, said act would have no application to the case 
before us. 

4. The restrictions being removed by the death of the 
Indian allottee and by the effect of the valid will, the Unit¬ 
ed States has no interest in the suit and is not an indispen¬ 
sable party; and when the Secretary of the Interior arbi¬ 
trarily retains supervision and control under unrestricted 
property without authority of law, his action may be en¬ 
joined without joining the United States as a party defend¬ 
ant. 

5. That suit by an administrator, to which appellant 
was not a party and in which the issues were different from 
those raised in the present controversy, would not be res 
judicata of a suit brought by a trustee, who derives his 
powers by virtue of a will, as the parties are not the same 
and there is no privity of interest. 

We discuss each of these points separately below. 







ARGUMENT 


A valid will executed under Section 23 of the Act of 
April 26, 1906, 34 Stat. 137, has the effect of removing re-j 
strictions on the land and income of a deceased full-blood 
Indian. 

I 

i 

The will here in question was duly admitted to probate 
by the County Court of Hughes County, Oklahoma, the! 
court having jurisdiction of the estate of the deceased full-! 
blood Indian. The will was properly executed under Sec¬ 
tion 23 of the Act of April 26,1906, 34 Stat. 137,145, which 
provides as follows: 

“Every person of lawful age and sound mind may 
by last will and testament devise and bequeath all olj 
his estate, real and personal, and all interest therein] 
Provided, That no will of a full-blood Indian devising} 
real estate shall be valid, if such last will and testa-1 
ment disinherits the parent, wife, spouse, or children 
of such full-blood Indian, unless acknowledged before 
and approved by a judge of the United States court! 
for the Indian iWritory, or a United States Commis-j 
sioner.” | 

This provision was amended by Section 8 of the Act of 
May 27,1908, 35 Stat. 312, so as to add the following word^ 
at the end of the section: j 

“or a judge of a county court of the State of Okla^ 
homa.’* 

This amendment affected only the manner in which thej 
will could properly be executed, and did not otherwise alteij 
the language of said Section 23. j 

By Act of May 10, 1928, 45 Stat. 495, it was provided as 
follows: I 

“That the provisions of section 23 of the Act of 
Congress approved April 26,1906, (Thirty-fourth Stall 
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utes at Large, page 137), as amended by the provisions 
of section 8 of the Act of Congress approved May 27, 
1908 (Thirty-fifth Statutes at Large, page 312), be, 
and the same are hereby, continued in force and effect 
until April 26, 1956.” 

Thus said Section 23 was reenacted and was in full force 
and effect at the date of death of Thomas Long, Sr., on 
March 13,1932. 

The courts have had occasion to construe this provision 
of law in many cases, and one of the best written decisions 
is In re Allen’s Will, 44 Okla. 392, 144 Pac. 1053. In Blun¬ 
dell V. Wallace, 267 U. S. 373, in construing Section 23 of 
the Act of April 26, 1906, the Court stated as follows: 

“We agree with the ruling of the state supreme 
court that Congress intended thereby to enable ‘the 
Indian to dispose of his estate on the same footing 
as any other citizen, with the limitation contained in 
the proviso thereto.’ The effect of Section 23 was to 
remove a restriction theretofore existing upon the 
testamentary power of the Indians, leaving the regula¬ 
tory local law’ free to operate as in the case of other 
persons and property. * * *” 

In Caesar v. Burgess, 103 F. (2d) 503, 507, decided in 
1939, the Circuit Court of Appeals stated as follows: 

“The effect of a valid will devising restricted prop¬ 
erty of an Indian is not open to doubt. Where author¬ 
ized by law and executed in the prescribed manner, it 
operates as an alienation within the meaning of the 
Acts of Congress.” (cases cited). 

The lower court admits that there w’ould be merit to the 
above contention, but says that the Act of April 12, 1926, 
44 Stat. 239, and the Act of January 27, 1933, 47 Stat. 777, 
alter the situation. The question then is: Do these acts 
alter the effect of a valid will and prevent the trustee from 
acquiring the land and income in question, and administer¬ 
ing the trust in accordance w’ith the directions in said w’ill? 
We discuss this question below. 




The Act of April 12,1926, 44 Stah 239, does not restrict 
the land in question in the hands of the trustee under the 
will of Thomas Long, Sr. 

As the subject matter of this suit primarily is land, we 
will review' briefly for the court the pertinent provision^ 
of statutes affecting lands of allottees of the Five Civilized 
Tribes. i 

The Act of May 27, 1908 was a comprehensive statute 
dealing with the affairs of the Five Civilized Tribes. Sec¬ 
tion 1 imposed restrictions on the lands of allottees for 21) 
years, or until April 26, 1931; Section 2 provided that re¬ 
stricted lands could be leased for oil and gas or othe:* 
mining purposes with the approval of the Secretary o ;* 
the Interior; Section 8 amends and carries forward Section 
23 of the Act of April 26, 1906, giving the Indian the righ ; 
to make a will disposing of his property; Section 9 provides 
in part as follows: 

^^Th-at the death of any aUottee of the Five Civilize^ 
Tribes shall operate to remove all restrictions upon the 
alienation of said allottee's land: Provided, That no 
conveyance of any interest of any full-blood Indian 
heir in such land shall be valid unless approved by 
the court having jurisdiction of the settlement of th(; 
estate of said deceased allottee.’^ (italics ours). 

So we have this comprehensive statute providing foif 
restrictions on lands of Indian allottees, and also providing 
the following methods for the removal of these restrictions; 

1. By the Secretary of the Interior (Sec. 1); j 

2. By valid will executed under the Sec. 23 of the Acj: 
of April 26, 1906, as amended (Sec. 8); and 

3. By the death of the allottee, and a conveyance of the 
full-blood Indian heir approved by the court having’ 
jurisdiction of the estate of the deceased allottee. 

This remained the law' until amended by the Act of April 
12, 1926, 44 Stat. 239. This act amended Section 9 of th^ 
Act of 1908, so as to make it read as follows: ! 
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“That the death of any allottee of the Five Civilized 
Tribes shall operate to remove all restrictions upon the 
alienation of said allottee's land: Provided, That 
hereafter no conveyance of any full-blood Indian of the 
Five Civilized Tribes of any interest in lands restrict¬ 
ed by section 1 of this Act acquired by inheritance or 
devise from an allottee of such lands shall be valid 
unless approved by the county court having jurisdic¬ 
tion of the settlement of the estate of the deceased 
allottee or testator:’’ 

The only change was to provide that any interest in lands 
devised to a full-blood Indian could not be conveyed with¬ 
out the approval of the court having jurisdiction of the 
settlement of the estate of the deceased allottee. 

And as we have seen, the Act of May 10, 1928, extended 
the restrictions on alienation of lands of Indian allottees of 
one-half or more Indian blood from April 26, 1931 to April 
26, 1956; and also reenacted and carried forward to April 
26, 1956, the provisions of Section 23 of the Act of April 
26, 1906. 

Thus Section 23 of the Act of April 26,1906, as amended, 
and the effect of it, as construed by the courts, was reenact¬ 
ed and carried forward to 1956, along with the restrictions; 
showing clearly that Congress intended to preserve to the 
full-blood Indian the right to make a valid will and leave 
his property free of restrictions. 

Does the will in this case devise to the full-blood Indian 
heirs such an immediate interest in the land so as to call for 
the application of the Act of April 12, 1926, and thus pre¬ 
vent the trustee designated by the valid will from adminis¬ 
tering the trust created by said will ? The lower court held 
that the fulbblood heirs acquired such an interest in said 
land, and cited Blair v. Commissioner of Internal Revenue, 
300 U. S. 5, 13 (1937). This case merely held that the 
beneficiary of a life estate in a testamentary trust had the 
right to assign his interest in the income from the trust, 
and that the income thus assigned became taxable in the 
hands of the assignee under the income tax laws. There 
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was nothing in the trust which prevented such an assign¬ 
ment, and the court held it valid. The case is not authority 
for the premise that the assignment would defeat the trust 
created by the testator’s will, or that it would prevent th^ 
trustee from administering the trust estate. j 

We do not believe that the above case could have an^f 
bearing upon the question now before us. Nor do we believ(‘ 
that the will of Thomas Long, Senior, deceased, created 
such an interest in the fulLblood heirs, as would defeat the; 
right of the trustee to administer the trust estate in accord! 
ance with the terms of the will, and thus negative the inteni 
of the testator. i 

The appellant simply contends that the Act of April 12^ 
1926 has no application to the situation before us, becaus^ 
the devise of this land was made to appellant, trustee, 
banking corporation, having no Indian blood. Had tb(5 
devise been made directly to the full-blood Indian heirs, 
the Act of April 12, 1926 undoubtedly would apply. How¬ 
ever, this is not the case. The will devised the fee simpl^ 
title to the land in trust to the trustee, and the full-blood 
Indian heirs under the will are not to acquire the fee simphs 
title until the trust ceases to exist under the terms specified 
in the will. 

With the devise directly to the trustee and not to full- 
blood Indian devisees, the Act of April 12, 1926, could 
have no application; and the will, executed under Sectiofi 
23 of the Act of April 26, 1906, would operate to remove 
restrictions from the land in the hands of appellant, trusteej. 

The object of the Act of 1926 was to protect the interest^ 
of the full-blood Indian heirs and devisees in lands in^ 
herited or devised to them, and to insure their securing 
the value when conveyed. The court having jurisdictioif 
of the settlement of the estate of the deceased allottee, wa^ 
given authority to approve such conveyances, and wa$ 
designated by Congress to act as a federal agency in doin^ 
so. It is significant to notice that all acts of the trustee 
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designated by the will of Thomas Long, Sr. in its adminis¬ 
tration of the trust would come under the direct supervi¬ 
sion and control of the County Court of Hughes County, 
Oklahoma, Thus the disposition of the income from the 
land would be made under the very agency designated by 
the Act of 1926 to approve conveyances of interests in land 
by full-blood Indian heirs and devisees, and the trust would 
not be free of supervision in the least, not even in the 
hands of the trustee. 

In Parker v. Richards, 250 U. S. 235, restricted lands 
were inherited by a full-blood Indian heir from an Indian 
allottee, and the court held that under Section 9 of the Act 
of 1908, the lands remained restricted in the hands of the 
full-blood heir until conveyed with the approval of the 
county court. The lands in question were leased for oil 
and gas under Section 2 of the Act of 1908, and the court 
held that so long as the lands were restricted the income 
also w*as restricted. The court stated: 

“Under the Act of 1908, as already shown, leases 
of ‘restricted lands’ for oil and gas mining may be 
made with the approval of the Secretary of the Inte¬ 
rior, under regulations prescribed by him, ‘and not 
otherwise. ’ The present lease was made and approved 
under that provision. The land was then restricted 
and the restrictions have not since been removed. Thus 
the event which the regulations and the lease declare 
shall terminate the supervision by the Secretary of the 
Interior of the collection, care and disbursement of the 
royalties has not occurred. Nor has the occasion for 
some supervision disappeared. The heir is a full-blood 
Indian, as was the allottee, and is regarded by the act 
as in need of protection, as will the allottee. In the 
absence of some provision to the contrary the super¬ 
vision naturally falls to the Secretary of the Interior. 
Rev. Stat., §^441, 463. West v. Hitchcock, 205 U. S. 
80, 85. And see Catholic Bishop of Nesqually v. Gib¬ 
bon, 158 U. S. 155, 166. There is nothing to the con¬ 
trary in the leasing provision or in any other of which 
we are aware. True, it is possible under the provision 
in 9 for the heir, if the court approves, to sell and 
convey his interest in the land. But that has not been 
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done, and it well may be that the heir will remain the I 
owner until the restrictions expire in regular course— i 
April 26, 1931. There is nothing in the proviso indi- | 
eating that it is intended in the meantime to take farom ! 
•the Secretary or to commit to the Court the supervision | 
of matters pertaining to the lease or the royalties. A | 
purpose to do that doubtless would be plainly express- I 
ed. j 

“In this situation we think the authority of the i 
•Secretary of the Interior to supervise the collection, j 
care and disbursement of the royalties has not termi- I 
nated.” | 

It will be noticed that in the Parker v. Richards case the | 
full-blood Indian heir inherited the land directly from the j 
Indian allottee, and the fee simple title was vested in the 
full-blood heir. Had not the proviso in Section 9 of the 
Act of 1908 operated to retain restrictions on the land the 
full-blood heir would have had no protection at all, and the j 
lands and income soon would have been dissipated. We | 
must admit that had the laud in the case at bar been devised j 
directly to the lull-blood heirs, and the fee simple title had 
vested in them, as it did in the Parker v. Richards case, 
the Act of 1926 would have operated to continue restric¬ 
tions on the land, and the Secretary of the Interior would 
have retained supervision of the income therefrom. ! 

However, the facts in the case at bar are entirely differ- j 
ent from the above situation, and therefore call for a dif- j 
ferent result. Here the testator did not devise the land to 
his full-blood Indian heirs, but devised it to the trustee, 
and directed the trustee to manage the land so as to provide 
an income, which was to be distributed to the persons des¬ 
ignated in the will. In accordance with the terms of the I 
will title vested in the trustee, and in its final order of dis- j 
tribution, dated September 6, 1939, the County Court of 
Hughes County, Oklahoma, transferred the fee simple title 
of the land to appellant, as trustee. By the terms of the 
will the Indian heirs were not permitted to acquire the fee 
simple title until the trustee transferred it to them upon 
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the dissolution of the trust. Thus the will provided the 
manner in which this property was to be supervised, and 
it operated to remove the restrictions from the land and 
income in the hands of the trustee, when it was duly admit¬ 
ted to probate as the valid will of Thomas Long, Sr., de¬ 
ceased. 

We submit that the intention of the testator, as expressed 
in the will, should be carried out, and that the appellee 
should be required to turn over the supervision of the land 
and income to appellant trustee to administer under the 
valid will of the testator. 


3 

The Act of January 27,1933 is not applicable to this case. 

As the determination of this case hinges primarily on the 
question of the status of the land involved in this case, we 
believe that the Act of January 27,1933, 47 Stat. 777, has no 
application to the facts in this case. This Act provided in 
part as follows: 

“That all funds and other securities now held by or 
which may hereafter come under the supervision of the 
Secretary of the Interior, belonging to and only so 
long as belonging to Indians of the Five Civilized 
Tribes in Oklahoma of one-half or more Indian blood, 
enrolled or unenrolled, are hereby declared to be re¬ 
stricted and shall remain subject to the jurisdiction of 
said Secretary until April 26, 1956, subject to expendi¬ 
ture in the meantime for the use and benefit of the in¬ 
dividual Indians to whom such funds and securities 
belong, under such rules and regulations as said Secre¬ 
tary may prescribe:’’ 

This act declared the status of funds in the hands of the 
Secretary of the Interior at the time of the passage of this 
act; it had to do with funds only, and did not aifect lands. 
Irrespective of the above Act of 1933, funds derived from 
restricted lands would be restricted so long as the land re- 
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done, and it well may be that the heir will remain the 
owner until the restrictions expire in regular course— 
April 26, 1931. There is nothing in the proviso indi¬ 
cating that it is intended in the meantime to take la-om 
the Secretary or to commit to the Court the supervision 
of matters pertaining to the lease or the royalties. A 
purpose to do that doubtless would be plainly express-j 
ed. 

“In this situation we think the authority of the 
■Secretary of the Interior to supervise the collection, 
care and disbursement of the royalties has not termi¬ 
nated.” 

It will be noticed that in the Parker v. Richards case the 
full-blood Indian heir inherited the land directly from thej 
Indian allottee, and the fee simple title vKts vested in the\ 
full-blood heir. Had not the proviso in Section 9 of thej 
Act of 1906 operated to retain restrictions on the land the 
full-blood heir would have had no protection at all, and the 
lauds and income soon would have been dissipated. We 
must admit that had the land in the case at bar been devised 
directly to the full-blood heirs, and the fee simple title hadj 
vested in them, as it did in the Parker v. Richards case,| 
the Act of 1926 would have operated to continue restric-| 
tions on the land, and the Secretary of the Interior would 
have retained supervision of the income therefrom. 

However, the facts in the case at bar are entirely differ¬ 
ent from the above situation, and therefore call for a dif¬ 
ferent result. Here the testator did not devise the land to 
his full-blood Indian heirs, but devised it to the trustee,| 
and directed the trustee to manage the land so as to provide 
an income, which was to be distributed to the persons des¬ 
ignated in the will. In accordance with the terms of the 
will title vested in the trustee, and in its ffnal order of dis¬ 
tribution, dated September 6, 1939, the County Court of 
Hughes County, Oklahoma, transferred the fee simple titlej 
of the land to appellant, as trustee. By the terms of thej 
will the Indian heirs were not permitted to acquire the fee| 
simple title until the trustee transferred it to them upon' 








14 


the dissolution of the trust. Thus the will provided the 
manner in which this property was to be supervised, and 
it operated to remove the restrictions from the land and 
income in the hands of the trustee, when it was duly admit¬ 
ted to probate as the valid will of Thomas Long, Sr., de¬ 
ceased. 

We submit that the intention of the testator, as expressed 
in the will, should be carried out, and that the appellee 
should be required to turn over the supervision of the land 
and income to appellant trustee to administer under the 
valid will of the testator. 


. 3 

The Act of January 27,1933 is not applicable to this case. 


As the determination of this case hinges primarily on the 
question of the status of the land involved in this case, we 
believe that the Act of January 27,1933,47 Stat. 777, has no 
application to the facts in this case. This Act provided in 
part as follows: 

‘‘That all funds and other securities now held by or 
which may hereafter come under the supervision of the 
Secretary of the Interior, belonging to and only so 
long as belonging to Indians of the Five Civilized 
Tribes in Oklahoma of one-half or more Indian blood, 
enrolled or unenrolled, are hereby declared to be re¬ 
stricted and shall remain subject to the jurisdiction of 
said Secretary until April 26, 1956, subject to expendi¬ 
ture in the meantime for the use and benefit of the in¬ 
dividual Indians to whom such funds and securities 
belong, under such rules and regulations as said Secre¬ 
tary may prescribe:” 

This act declared the status of funds in the hands of the 
Secretary of the Interior at the time of the passage of this 
act; it had to do with funds only, and did not affect lands. 
Irrespective of the above Act of 1933, funds derived from 
restricted lands would be restricted so long as the land re- 
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mained restricted (Parker v. Richards, supra). So whether 
the income from the land in question is restricted, depends 
upon whether the land is restricted. And again we come 
back to the original question, whether the appellant trustee 
acquired the land in question free of restrictions under the 
will of Thomas Long, Sr., Deceased. 

As heretofore pointed out, the will devised the land in 
question to appellant, a banking corporation, having no In¬ 
dian blood, and by its final order of distribution the County 
Court of Hughes County, Oklahoma, transferred the fee 
simple title to appellant, as trustee, and we submit that said 
trustee acquired the land free from restrictions which 
w’ould have attached had it been devised directly to full- 
blood Indian devisees. 

In Darks v. Ickes, 63 App. D. C. 56; 69 F. (2d) 230, the 
question of the status of the land in question was not in¬ 
volved. In that case the Court held that a large amount of 
money which had accrued during the lifetime of Thomas 
Long, Sr., as income from his restricted allotment, and 
which was held by the Secretary of the Interior, and in his 
custody when the Act of 1933 was passed, was restricted; 
and that even though the will of Thomas Long, Sr., had the 
effect of removing the restrictions, the Act of 1933 rere¬ 
stricted these particular funds, and for that reason the 
administrator of the estate was not entitled to them. 

In the case at bar the question of the status of the land 
determines the issue; if the land is unrestricted by virtue 
of the will of Thomas Long, Sr., then the income therefrom 
would also be unrestricted in the hands of appellant, trus¬ 
tee. 

Therefore, neither the Act of 1933, nor the Darks v. 
Ickes case, have any bearing on the issue herein presented. 
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4 

The United States has no interest in this suit and is not 
an indispensable party. 

If, as appellant contends, the land involved herein is un¬ 
restricted, then the United States has no interest in this 
suit, and is not an indispensable party to this action. On 
the other hand, if the land is restricted the United States 
would have an interest and would be an indispensable 
party. 

In Cohen’s Handbook of Federal Indian Law, p. 367, it 
is stated: 

“(c) Suits involving land.—It has often been held 
that the United States lacks the capacity to sue re¬ 
garding lands held by Indians which have been freed 
from restrictions, because it is under no duty to the 
Indians and has no interest in the matter.” 

See Deming Investment Co. v. United States, 224 U. S. 
471; Mullen v. United States, 224 U. S. 448; Goat v. United 
States, 224 U. S. 458; United States v. Waller, 243 U. S. 
452; United States v. Bartlett, 235 U. S. 72; United States 
V. Chase, 245 U. S. 89; United States v. Hemmer, 241 U. S. 
379; Larkin v. Paugh, 276 U. S. 431. 

The cases cited by the lower court are those in which the 
United States is holding title to land for the Indian, or an 
Indian tribe, or where the title is in the individual Indian 
and the land is restricted. In such cases the United States 
has an interest, and would be an indispensable party. 

In the case at bar the United States does not hold title to 
the lands involved in trust for the Indian, nor is title in the 
Indian; but the title to the land is in appellant, as trustee 
under the will. 

In 43 Am. Jur. 250, it is stated: 

“But this immunity from suit cannot be success¬ 
fully pleaded in favor of officers and agents of the 
United States, when sued by private persons for prop- 
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erty in their possession as such officers and agents. A 
suit to compel a Federal officer to perform a mere mi n¬ 
isterial duty is not a suit against the United Stated.’* 
(United States v. Lee, 106 U. S. 196; Houston v. Ormes, 
252 U. S. 469; Minnesota v. Hitchcock, 185 U. S. 373.) 

In Houston, Secretary of the Treasury, et al. v. Orm^s, 
52 U. S. 469, the Court said (pp. 472-473): 

“It is settled that in such a case a suit brought by 
person entitled to the performance of the duty agai 
the official charged with its performance is not a sijiit 
against the Government. So it has been declared by 
this court in many cases relating to state officers. 
Board of Liquidation v. McComb, 92 U. S. 531, 54jl; 
Louisiana v. Jumel, 107 U. S. 711, 727; re Ayers, 123 
U. S. 443, 506. In Minnesota v. Hitchcock, 185 U. jS. 
373, 386, while holding that a suit against officers of 
the United States might be in effect a suit against the 
United States, the court said (P. 386): ‘Of course, 
this statement has no reference to and does not include 
those cases in which officers of the United States ^re 
sued, in appropriate form, to compel them to perform 
some ministerial duty imposed upon them by law, apd 
which they wrongfully neglect or refuse to perform. 
Such suits would not be deemed suits against tne 
United States within the rule that the Government 
cannot be sued except by its consent, nor within the 
rule established in the Ayers case.’ And in Parish v. 
MacVeagh, 214 U. S. 124, the court upheld the right jof 
a claimant, in whose favor an appropriation had been 
made by Congress, to have a mandamus against the 
Secretary of the Treasury requiring him to pay tne 
claim. To the same effect, Roberts v. United States, 
176 U. S. 221, 231. T 

“ * * * The practice of bringing suits in equity 
for this purpose is well established in the courts of t^e 
District (Sanborn v. Maxwell, 18 App. D. C. 245; Rojb- 
erts V. Consaul, 24 App. D. C. 551, 562; Jones v. Ruth¬ 
erford, 26 App. D. C. 114; Parish v. McGowan, 39 App. 
D. C. 184; s. c. on appeal, McGowan v. Parish, 237 U. S- 
285, 295). Confined, as it necessarily must be, to castes 
where the officials of the Government have only a min¬ 
isterial duty to perform, and one in which the party 
complainant has a particular interest, the practice is a 
convenient one, well supported by both principle and 
precedent. ’ ’ 
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Title to the land in question being in appellant, and the 
land being unrestricted in the hands of appellant, as trustee 
under the valid will of Thomas Long, Sr., deceased, the 
right of the Secretary of the Interior to supervise the in¬ 
come ceased to exist, and there remains merely the minis¬ 
terial act of turning this income derived from the land over 
to the appellant, for administration under the provisions of 
the will. 

Clearly the United States is not interested in this action, 
and is not an indispensable party, and we submit that this 
action is properly brought against the Secretary of the In¬ 
terior to require him to perform a ministerial act. 

5 

A judgment defining the rights of an administrator 
would not be res judicata of the question of the rights of 
a trustee under a trust created by a will. 

The lower court held that the cases of Darks v. Ickes, 
supra, and Darks v. Magnolia Petroleum Company are res 
j^idicata of this present controversy. We believe that this 
holding is in error. 

In both of the above cases Darks was suing in his repre¬ 
sentative capacity as administrator of Thomas Long, Sr., 
and appellant, plaintitf below, was not a party to the suits. 
In the case at bar appellant is suing as trustee under the 
provisions of the will of Thomas Long, Sr. The adminis¬ 
trator does not have, and never has had, the right to take 
possession of or administer the land and income in ques¬ 
tion. A suit by an administrator, who derives his rights 
from the general law, and a suit by a trustee under a will, 
whose rights arise by virtue of the will, involve separate 
and distinct issues, and there could be no privity between 
the parties. 
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In 30 Am. Jur. 958-959, it is stated: 

“Privity is not established, however, from the mere 
fact that persons may happen to be interested in the 
same question or in proving the same state of facts, or 
because the question litigated was one which might at- 
fect such other person’s liability as a judicial prece¬ 
dent in a subsequent action.” j 

See also Bigelow v. Old Dominion Copper Co., 225 U. S. 
Ill, 128-129; Hall v. Main, 34 F. (2d) 528, affirmed in 
(C. C.A. 7th) 41 F. (2d) 715; 15 R. C. L. 1013,1015. 

Clearly a decision defining the rights of an administrator 
would not affect the question of the right of the trustee to 
the land and income therefrom which is the subject matter 
of the trust created by the will of Thomas Long, Sr. | 

The right of appellant, as trustee, to administer the land 
and income therefrom under the trust created by the will 
has never been settled. 


Conclusion j 

I 

^ i 

For the reasons set forth above the appellant submits 
that the judgment below should be reversed. | 

Respectfully submitted, 

W. W. PRYOR, I 

Holdenville, Oklahoma, | 

PAUL M. NIEBELL, | 
1829 M Street, N. W., 
Washington 6, D. C., 

Attorneys for Appellant. 
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JOINT APPENDIX 
Case No. 9075 


1 IN THE 

DISTRICT COURT OF THE UNITED STATES 
FOR THE District of Columbia 


The First National Bank of Holden¬ 
ville, Oklahoma, a Corporation, 


plaintiff, 

Civil Action No. 

vs. 

26277 

Harold L. Ickf>s, iSecretary of the In- 

filed 

terior. Interior Building, Washing- 

10/10/44. 

ton, D. C., 

Defenda/nt. 



Complaint for Preliminary, Permanent and 
Mandatory Injunctions 

Comes now the plaintiff, The First National Bank of 
Holdenville, Hughes County, Oklahoma, and most respecth 
fully represents to the Court; 

1. That said plaintiff is a duly organized and existing 
banking institution under the laws of the United State? 
of America, with its principal place of business at Holden¬ 
ville, Hughes County, State of Oklahoma, and as sucl^ 
banking institution has complied with all the laws, rule? 
and regulations in maintaining a trust departmeait so a^ 
to administer on estates and act as trustee in handling 
the same. 

2. That Thomas Long, Sr., deceased, was duly enrolle4 
on the approved rolls of the Creek Nation or Tribe o^ 
Indians, as a fullblood Indian, opposite Creek Roll No). 
4880, and departed this life testate on the 13th day o^ 
March, 1932, while living and residing in Hughes Countyl 
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Oklahoma; that thereafter and on the 6th day of April, 
1932, said will was admitted to probate in the County 
Court of Hughes County, Oklahoma, and H. H. Darks was 
appointed Administrator with Will Annexed of the Estate 
of Thomas Long, Sr., Deceased; that a copy of said will, 
together with Letters of Administration with Will An¬ 
nexed, are hereto attached, marked “Exhibits A and B” 
and made a part of this complaint; that according to the 
terms and conditions of said will, as set forth in i^ara- 
graph “Seventh” thereof, the following real estate, lo¬ 
cated in Creek County, Oklahoma, to- wit: 

The North Half of the Northwest Quarter of Section 

3, Tovmship 17 North, Range 7 East, 

was conveyed in trust to Thomas Ix)ng, Jr., with the pro¬ 
vision in sub-paragraph (c) that upon the death or 
2 resignation of the said trustee, his successor should 
be appointed by the Court having jurisdiction of the 
administration of the estate, which successor should have 
the same power and authority as the original trustee to 
execute and carry out the provisions of the trust under 
the testator’s last will and testament. 

3. That the said Thomas Long, Jr., referred to in said 
will, predeceased his father, Thomas Tvong, Sr., whereupon 
the County Court of Hughes County, Oklahoma, the court 
having jurisdiction of the settlement of the estate of 
Thomas Long, Sr., deceased, appointed your plaintiff here¬ 
in as trustee, as evidenced by the order made and filed 
by the Judge of the County Court of Hughes County, Okla¬ 
homa, a true, complete and correct copy of which order 
is hereto attached, marked “Exhibit C”, and made a part 
of this complaint; that upon said order being entered by 
the Court this plaintiff accepted said trust and now stands 
ready, able and willing, and has at all times stood ready, 
able and willing, to carry out the terms of said trust as 
set forth in said will. 
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4. That the County Court of Hughes County, Oklahoma, 
entered its final order of distribution of said estate Of 


Thomas Long, Sr., deceased, on the 6th day of Septeinbe|, 
1939, a copy of which is hereto attached, marked “Exhibit 
D”, and made a part hereof, which .said oixler speaks for 
itself, finally closing and distributing the estate as set 
forth therein; that this plaintiff immediately demanded 
possession of said trust estate so that it might carry out 
the terms thereof, as set forth in the will of the sai'^ 
decedent, but alleges the facts to <be that said defendant, 
Harold L. Ickes, as Secretary of the Interior, through his 
subordinate officers, unlawfully and without right usurpe<ji 
possession and control over the property described in said 
will and all the funds coming therefrom, said property 
being oil producing, and plaintiff alleges that there has 
accumulated and is now’ in the hands of the defendant 
funds accumulated from said trust estate amounting t(|) 
several thousand dollars, the exact amount of which i^ 
known to the defendant .and unknown to the plaintiff here- 


5. That on account of the unlawful usurpation of poweil* 
and authority to the defendant and his subordinates, this 

plaintiff has been and is now unable to carry out the 
3 provisions of said trust as set forth in said ^vill, ha^ 
been sued, and is being threatened with further litij 
gation by the beneficiary under said trust provisionj 
Jemima Long, by reason of the fact that this plaintiff is 
unable to carry out the provisions of said trust, as pro¬ 
vided in said will, for the reason that said defendant fails, 
neglects and refuses to deliver said trust estate and the 
proceeds derived therefrom to this plaintiff in accordance 
with the provisions of the will of the said Thomas Long,| 
Sr., deceased. 

6. Plaintiff further alleges and states that according to 
Section 9 of the Act of May 27, 1908, the death of an 
allottee of the Five Civilized Tribes operated to remove 


4 


all restrictions, and that the Act of April 26, 1906, Sec¬ 
tion 23 thereof, provides as follows; 

“Every person of lawful age and sound mind may 
by last will and testament devise and bequeath all of 
his estate, real and personal, and all interest therein: 
Provided, That no will of a full-blood Indian devising 
real estate shall be valid, if such last will and testa¬ 
ment disinherits the parent, wife, spouse, or children 
of such full-blood Indian, unless acloiowledged before 
and approved by a Judge of the United States court 
for the Indian Territory, or a United States Com¬ 
missioner.” 

7. That imme<.liately upon the death of the said Thomas 
Long, Sr., title to the property, the subject of this litigation, 
because vested in the plaintiff herein, as trustee, who un¬ 
der the law became responsible to the widow of Thomas 
Long, Sr., deceased, under the provisions of said trust as 
set forth in said will, and said property became free, clear, 
and discharged of any supervision of the defendant. 

WHEKEFORE, in as much as the defendant, Harold L. 
Ickes, as Secretary of the Interior of the United States of 
America, has refused to turn over to plaintiff the property 
and funds in his possession and control, or in the possession 
and control of his subordinates, and in as much as plaintiff 
has no other adequate, speedy, or complete remedy at law 
save by the process of this court, your plaintiff and peti¬ 
tioner prays; 

First: That summons may issue out of this court di¬ 
rected to Harold L. Ickes, Secretary of the Interior, com¬ 
manding him to answer this petition. 

Second: That this court declare said lands and funds 
to be unrestricted, and by appropriate order permanently 
enjoin the defendant, his successors in office and 
4 each and all pei*sons acting or claiming to act under 
his or their authority, from exercising any further 
authority or control over said lands as hereinbefore set 
forth, or over the funds in his possession derived there¬ 
from whether consisting of accumulated rents, royalties, in- 
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terest on other moneys, together with all the acjcrued ihp 
terest thereon and income therefrom. | 

Third: That a preliminary injunction be issued directs 
ing defendant, his successors in ofiBee and his su-bordinates 
restraining him from further disbursing any of said funds 
during the pendency of this action. j 

Fourth: That said defendants, his successors in offic^ 
and subordinate officers under his authority, by mandatorji- 
order, be enjoined to take such action and steps as ma^f 
be necessary to release said lands and funds from hi^ 
supervision and control, or the supervision or control of 
those acting under his authority and that he be directed 
to turn over said lands and funds to plaintiff, the duly 
appointed trustee of said lands and funds, in accordance 
with the will of Thomas Long, Sr., deceased, and undei, 
the above mentioned decree of the (bounty Court of Hughe^ 
County, Oklahoma, having jurisdiction of the Estate of 
said Thomas Long, Sr. 

Fifth: That this court by appropriate order require 
defendant forthwith to disclose and account to plaintiff 
for any and all amounts derived from said lands, and the 
amount of said funds now in his possession and under hisj 
eontroL | 

Sixth: And that the plaintiff may have such other and 
further relief as to the court may seem just and proper, j 
and the nature of the case may require. j 

THE FIRST NATIONAL BANK OF! 

HOLDENVILLE, OKLAHOMA, | 
By C. H. WILBANKS, President. 

Paul M. Niebell, j 

1108 16th St., N. W., 

Washington, D. C., 

Di. 7085, 

W. W. Pryor, 

P. 0. Box 710, 

Holdenville, Oklahoma, 

Attorneys for Plaintiff. 
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5 State of Oklahoma, ^ 

County of Hug'hes. 

C. H. WILBANKS, as president of The First National 
Bank of Holdenville, Oklahoma, plaintitf in the above 
styled cause, being first duly sworn, deposes and says: 
That he is President of The First National Bank of Hold¬ 
enville, Oklahoma, a banking corporation, duly existing 

under and bv virtue of the laws of the United States of 

•> 

America, and doing business as such banking institution 
in Holdenville, Hughes County, Oklahoma; that as such 
president he has read the foregoing complaint, by him 
subscribed, knows the contents thereof, and that the mat¬ 
ters and things therein stated and contained are true, and 
as the president of the plaintiff corporation, affiant ver¬ 
ifies this petition. 

(Sgd.) C. H. WILBANKS, 

President of The First National Bank 
of Holdenmlle, Oklahoma. 

Subscribed and sw’om to before me 
this 13.th day of Sept., 1944. 

(Sgd.) Anna Ma«on, 

(Notary Seal) Notary Public in and for Hughes County, 

State of Oklahoma. 

My Commission expires July 26, 1948. 


(Excerpt from Will of Thomas Long, Senior, Deceased, dated October 
7, 1924, and acknowledged before R. M. Mountcastle, United States 
Commissioner for the Eastern District of the State of Oklahoma; (Plain¬ 
tiff’s Exhibit A to complaint)). 


7 Seventh. I give, bequeath and devise to said 

Thomas Long, Jr., as trustee, the following describ¬ 
ed real estate, situated in Creek County, State of Okla¬ 
homa, to-wit: 
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The North Half (Ni/^) of the Northwest Quarter 
(NWi/4) of Section Three (3), Township Seventeen 
(17), Range Seven (7) East; 

the title thereto be held in trust for the following uses and 
purposes, to-wit: [ 

(a) The said trustee shall lease said lands to the best 
advantage for agricultural purposes and shall collect the 
rents therefrom and also shall collect all royalties ftom 
any and all oil and gas now being produced or hereafter 
to be produced from said real estate, and, from the funds 
so collected, shall pay to my wife, Jemima Long, the sum 
of One Hundred Fifty Dollars ($150.(X)) per month during 
her life or widowhood, it being my express desire and in¬ 
tention that the annuity herein provided for shall c^ase 
and determine upon the death or remarriage of the Said 
Jemima Long, and that the trust hereby created shall then 
and there terminate. 

(b) I further direct that during the continuance of said 
trust i. e. during the life or widowhood of my said wjife, 
Jemima Long, all the balance of the rents, royalties and in¬ 
come derived from said trust property and collected| by 
said trustee, after the payment of the annuity hereinabove 
provided for and the expense of the administration of Said 
trust, shall be paid to and divided equally among my chil¬ 
dren and grandchildren, in the proportions hereinafter [re¬ 
ferred to and set forth, that is to say: My son, Thoijnas 
Long, Jr., my daughter, Susie Compier, nee Long, my 
daughter, Betsy Harjo, nee Long, my daughter, Racfhel 
Long, and my son, Noah Long, are each to receive one-sixth 
thereof, and my grandchildren, Newman Long, Melissa 
Long, and David Long, are each to receive a one-eighteenth 
(1/18) thereof. 

(c) I further direct that in the event of the death or Res¬ 
ignation of the trustee herein named, his successor s^iall 
be appointed by the court having jurisdiction of the ad- 



8 


ministration of my estate which successor shall then 
8 and there be vested with the same power and author¬ 
ity as the original trustee, to execute said trust and 
to carry out the provisions of this, my last will and testa¬ 
ment, with respect thereto. 

(d) I further direct that upon the termination of said 
trust as herein provided, said trustee shall immediately 
convey all of the right, title and interest in the real estate 
so held in trust to my children, Thomas Lrong, Jr., Susie 
Compier, net Long, Betsy Harjo, Tiee Long, Rachel Long 
and Noah Long, and my grandchildren, Newman Long, 
Melissa Long and David Long, such conveyance or con¬ 
veyances to vest in my children, Thomas Long, Jr., Susie 
Compier, nee Long, Betsy Harjo, nee Long, Rachel Long 
and Noah Long, each an undivided one-sixth (1/6) interest, 
and in my said grandchildren, Newman Long, Melissa Long 
and David Long, each an undivided one-eighteenth (1/18) 
interest therein. 

(c) And I further direct that said real estate shall not 
be sold, partitioned or otherwise disposed of by my said 
children and grandchildren so long as oil or gas is produc¬ 
ed therefrom in paying quantities. 

• w • • • 

« 

0 Tenth: In the event the Secretary of the Inter¬ 

ior of the United States or the Superintendent of the 
Five Civilized Tribes, or either of them should refuse to 
pay over and deliver to the trustee named herein the 
royalties accrued or accruing subsequent to my death from 
the lands herein devised in trust, or permit the trustee to 
collect the same from the lessee thereof, or shall refuse 
to surrender to the executor of this my last will and testa¬ 
ment the accumulated royalties. Liberty Bonds, and War 
Savings Stamps in their possession, such refusal on their 
part shall not affect the right, title or interest, hut such 
^isbt, title or interest of any of the benehciaries under 
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this my last will and testament, but such right, title or in¬ 
terest shall attach to said funds in whosesoever hands they 
mav be. 


21 Answer, Civil Action No. 26227, Filed Jan. 10,1945 

I 

Comes now the defendant Harold L, Ickes, Secretary 
of the Interior, by his attorneys, and in answer to the above 
entitled cause respectfully states as follows: j 

FIRST DEFENSE | 

i 

The complaint fails to state a claim against defendant 
upon which relief can be granted. ! 

SECOND DEFENSE | 

! 

I I 

The defendant has no knowledge or information upojn 
which to base a denial or admission of the allegations i^ 
paragraph 1 of the complaint. j 

n 

The defendant admits the allegations in paragraph 2 of 
the complaint except that the defendant denies that the 
land described therein was conveyed by the will of Thomas 
Long, Sr. in trust to Thomas Long, Jr. | 

22 III i 

I 

The defendant admits that the said Thomas Lon^, 
Jr. predeceased his father Thomas Long, Sr. and that th^ 
county court of Hughes County, Oklahoma, did enter aiii 
order purporting to empower the plaintiff herein to ac^; 
as substitute trustee, but the defendant specifically denieis 
that the county court of Hughes County, Oklahoma wa^ 
vested with any authority or jurisdiction to empower th^ 
plaintiff to act as trustee with respect to the land involve(^. 
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The defendant has no knowledge of the readiness, ability 
and willingness of the plaintiff to assume the powers and 
duties of a trustee, but the defendant specifically denies 
that the plaintiff has any right, title or interest in the land 
described in paragraph 7 of the said will. 

IV 

The defendant admits the allegations in paragraph 4 of 
the complaint except that the defendant specifically denies 
that he acted unlawfully or without right in declining to re¬ 
linquish to the plaintiff possession and control over the 
land and funds accumulating therefrom. The defendant 
further states that since the filing of the complaint here¬ 
in he has informed counsel for the plaintiff of the amount 
of funds accumulated from the land involved and now be¬ 
ing held in the custody of this defendant. 

V 

The defendant admits that the plaintiff is unable to carry 
out the provisions of the purported trust as set forth in 
the said will of Thomas Long, Sr., but denies that the in¬ 
ability of the plaintiff to act as trustee is due to any unlaw¬ 
ful act or usurpation of power and authority by this de¬ 
fendant. The defendant admits that the plaintiff herein 
has been sued by Jemima Long, a beneficiary named in 
the said paragraph 7 of the will, but alleges that the litiga¬ 
tion so commenced by Jemima Long was terminated favor¬ 
ably to the plaintiff herein, and the defendant further 
states that he has no knowledge of the plaintiff being threat-, 
ened with further litigation. 

VI 

23 The defendant admits that the quotation of section 
23 of the act of April 26, 1906 (34 Stat. 137), set 
forth in paragraph 6 of the complaint, is an accurate quo¬ 
tation of said section. The defendant denies that under 
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section 9 of the act of May 27, 1908 (35 Stat. 312), the 
death of an allottee of the Five Civilized Tribes operated 
to remove all restrictions, and the defendant fxirther states 
and alleges that section 9 of the said act of May 27, 190i, 
as amended by section 1 of the act of April 12, 1926 (4^ 
Stat. 239), and as extended by the act of May 10, 1928 (4b 
Stat. 495), so far as the same is material, reads as followsj; 

“Sec. 9. The death of any allottee of the Fivje 
Civilized Tribes shall operate to remove all restri(^- 
tions upon the alienation of said allottee’s land: Pro¬ 
vided, That hereafter no conveyance by any full-bloo|l 
Indian of the Five Civilized Tribes of any interest 
in lands restricted by section 1 of this Act acquired 
by inheritance or devise from an allottee of such landfs 
shall be valid unless approved by the county courj, 
having jurisdiction of the settlement of the estate op 


• * * >; 


the deceased allottee or testator 

VII I 

j 

The defendant denies the allegations contained in paraL 
graph 7 of the complaint. 

THIRD DEFENSE 

VIII 

For further and affirmative answer the defendant allege^ 
and states that this court is without jurisdiction to adj 
judicate the issues involved in this case or to grant relief 
sought by plaintiff herein by reason of the failure tc| 
join persons who are indispensable parties to this actioij 
and whose interests in the subject matter are hereinafter 
more fully described and explained: 

The persons named as beneficiaries in the seventh para-} 
graph of the will of Thomas Long, Sr., are full-bloo<^ 
Creek Indians and the property to which they are en^ 
titled under the terms of said will is restricted by the proJ 
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visions of the act of May 27, 1908, as amended by the acts 
of April 12, 1926, and May 10, 1928, supra, and by 
24 the act of January 27,1933 (47 Stat. 777); by reason 
whereof the United States of America and all of the 
said restricted Indian beneficiaries ai*e indispensable par¬ 
ties to this action. 

The defendant further alleges and states that under 
authority of section 2 of the act of May 27, 1908, supra, 
and regulations promulgated thereunder by the Secretary 
of the Interior the said Thomas Long, Sr. during his life¬ 
time and with the approval of the Secretary of the Interior 
made and executed an oil and gas mining lease covering 
the land described in the plaintiff’s complaint, a certified 
copy of said lease being hereto attached, marked “Exhibit 
A”, and made a part of this answer. Defendant further 
alleges that by the express terms of said lease the Secre¬ 
tary of the Interior is given the exclusive right and duty 
to supervise the collection, care and disbursement of all 
royalties and other payments required to be made by the 
lessee until such time as the restrictions are removed from 
all of the leased premises; and that the said lease further 
expressly provides that upon the removal of restrictions 
from all of the leased premises the Secretary’s power of 
supervision shall cease and the payments thereunder re¬ 
quired of the lessee shall be made to the lessor or the then 
owner of the land. The defendant further alleges that this 
defendant’s power of supervision over the said leased 
premises has not terminated in the manner provided by 
the said lease; that the lease is at this time in force and 
effect and is now owned and held by the Magnolia Petro¬ 
leum Company, as lessee. The defendant further states 
that the residence of the said Magnolia Petroleum Company 
is unknown to this defendant but it is stated on information 
and belief that the said Magnolia Petroleum Company is 
a corporation organized and existing under and by virtue 
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of the laws of the State of Texas. By reason of its in¬ 
terest in the subject matter of this suit the said Magnolia 
Petroleum Comijany is an indispensable party whose ab¬ 
sence as a party in these proceedings is likewise fatal to 
the jurisdiction of this court. 

1 

25 FOURTH DEFENSE i 

IX I 

I 

For a further and affirmative answer the defendant Al¬ 
leges and states that iu the case of H. H. Darks, Adminis¬ 
trator with Will minoxed of Thomas Long, Dtceascd v. 
Magnolia Petroleum Company and G. McMillan, Assis¬ 
tant bdperintcndent of the Five Civilized Tribes, No. 2^29 
in the Superior Court in and for Seminole County, Okla¬ 
homa, the administrator with will annexed of the estate of 
Thomas Long, Sr., hied an action against the Magnolia Pe¬ 
troleum Company, the lessee under the oil and gas le^se 
mentioned in paragraph VTIl of this answer, for the pur¬ 
pose of establishing jurisdiction in the plaintiff over the 
land here involved and for an accounting of the income Ac¬ 
cruing therefrom after the date of Thomas Long’s death. LA.. 
G. McMillan, a subordinate of this defendant, was madd a 
defendant in that action; and upon motion of the United 
States the case was removed and prosecuted to judgment 
on its merits as No. 4595 Equity in the United States Dis¬ 
trict Court for the Eastern District of Oklahoma; ahd 
under date of September 29, 1936, judgment "was entered 
for the defendants. No appeal was taken from that judg¬ 
ment. A certified copy of the record in that case is f|,t- 
tached hereto, marked “Exhibit B”, and made a part jof 
this answer. Defendant alleges and states that the cla^m 
embraced in that action and so prosecuted to final judg¬ 
ment is identical with the claim presented here; that t^ie 
plaintiff in that case was in privity with the plaintiff heije- 
in; and that the defendants in that case were in privijty 
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with this defendant. Defendant therefore states that this 
controversy is res adjudiccUa, 

X 

For a further and affirmative answer defendant alleges 
and states that in the case of H. H. Darks, Admims- 
26 trator of the Estate of Thomas Long, Deceased v. 

Harold L. I ekes. Secretary of the Interior, Law No. 
82251, which was filed in this court on January 11, 1933, 
the administrator with will annexed of the estate of said 
Thomas Long, Sr. filed an action against this defendant 
in the nature of mandamus to compel the Secretary of the 
Interior to relinquish to the administrator possession and 
supervision over all of the property 'belonging to the said 
Thomas Long, deceased, including that which is the sub¬ 
ject matter involved herein. After hearing, judgment was 
entered for the defendant on the merits. Upon appeal to 
the Court of Appeals of the District of Columbia, the judg¬ 
ment was affirmed, the same being reported in 69 F. (2d) 
230. Defendant respectfully refers to all the documents, 
pleadings and judgment in that case and requests that they 
be made a part of this answer as though fully and in detail 
set out herein. Defendant further states that privity ex¬ 
isted between the plaintiff in that case and the plaintiff 
herein, by reason whereof this controversy is res judicata, 

FIFTH DEFENSE 

XI 

The defendant further avers that the complaint seeks to 
compel the defendant to act in violation of acts of Congress, 
thereby depriving the aforesaid restricted full-blood In¬ 
dian beneficiaries of the protection afforded them by such 
acts of Congress. 
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W'HEREFORE, the defendant prays that the complain 
be dismissed at the cost of the plaintiff. 

FOWLER HARPER, 

Solicitor, 

Department of the Interior, 

H. EDWARD HYDEN, 
Attorney, 

Department of the Interior, 

GILBERT F. KLOTH, 
Attorney, 

Department of the Interior, 
Attorneys for Defendant. 


27 District of Columbia, ss: j 

I 

H. EDW^ARD H'YDEN, one of the attorneys forj 
defendant, being first duly sworn, on oath says that he has! 
read the foregoing answer by him subscribed, and that he I 
knows the contents thereof, and that the facts therein stated | 
of his own knowledge are true, except as to those stated | 
upon information and belief and as to those he believes to I 
be true. I 

H. EDWARD HYDEN. 

Subscribed and sworn to before me this j 

9th day of January, 1945. 

Josephine S. Eberly, 

(Seal) Notary Public in and for the District of Columbia. 
My commission expires March 15,1948. 

Service of a copy of the above answer accepted and ac¬ 
knowledged this 10th day of January, 1945. 

PAUL M. NIEBBLL, 
Attorney for Plaintiff. 
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35 Excerpts from Defendant’s Exhibit B to Answer 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE Eastern District op Oklahoma. 


H. H. DARKS, Administrator of the es¬ 
tate of THOMAS LONG, deceased, 

Complainant, 

vs. 

MAGNOLIA PETROLEUM COMPANY, 
a corporation, et al,, 

Respondents. 


y No. 4595 Equity. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW. 

This action was commenced by the plaintiff as adminis¬ 
trator with the will annexed of the estate of Thomas Long, 
deceased, a full-blood Creek Indian enrolled opposite No. 
4880. At the time of his death, which occurred on March 13, 
1932, Thomas Long was possessed and seized of about a 
thousand acres of land, including 80 acres in Creek County 
which was a portion of his allotment as a member of the 
Creek Tribe. On March 7,1912, the said Thomas Long, an 
enrolled full-blood member of the Creek Tribe of Indians, 
executed and delivered to Robert Oglesby a departmental 
oil and gas lease covering Lots 3 and 4, also described as 
N/2 of NW/4, of Section 3, Township 17 North, Range 7 
East, in Creek County, Oklahoma, being said 80 acres of 
land, and said lease being was approved by the Secretary 
of the Interior, and said leas e by valid assignment was at 

is now 

the time of the death of said Thomas Long, and is a e w^ 
and held 

owned ^ by the Magnolia Petroleum Company, defendant 
by 

herein, and said Magnolia Petroleum Company is and has 
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been operating s€bid lease for oil and gas. A copy 
36 of said lease together with the assignment is attached 
to the answer of the defendant Magnolia Petroleujn 
Company. Said Magnolia Petroleum Company has pajd 
the royalties provided for in said lease to the Superi^i- 
tendent for the Five 'Civilized Tribes in his official capacity, 
and said A. M. Landman the present superintendent of saijd 
tribe now holds and has possession of said funds as Siji- 
perintendent of said tribe in his official capacity, he being a 

subordinate to and 

flubordinato officer of the United States a acting under the 
immediate direction of the Secretary of the Interior. Tl:|e 
said Thomas Long died on or about March 12,1932, testat<i, 
leaving as his devisees his heirs at law, who are full-blood 
Creek Indians, and said Superintendent holds said money s 
and funds heretofore paid to him by the Magnolia Petro¬ 
leum Company as royalties accumulated from said lease 
for the use and benefit of the said full-blood devisees and 
heirs of the said Thomas Long. The said funds are re¬ 
stricted in the hands of said Superintendent under the laws 
of the United States and by virtue of the provisions of the 
lease herein referred to, and said Superintendent has the 

restricted 

custody and control of said ^ funds and is entitled to hold 
same for and on behalf of said devisees and heirs of saiji 
Thomas Long, deceased, and the said H. H. Darks, as a(i- 

or the possession thereof as administrator 
ministrator, has no right to such funds^ and said funds ar^ 

and control 

not subject to administration ^ by the said H. H. Dark$, 

and in 

administrator, for ^ the state courts of Oklahoma. The pro^ 
duction of oil and gas under said lease still continues. Thi^ 
action was commenced in the Superior Court of Seminole 
County against the Magnolia Petroleum Company. Aftei* 
notice, as provided by law, the Superintendent for the Piv(} 
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Civilized Tribes was made a party thereto, after which 
the cause in due course was transferred to this 

(McKay v. Rogers, 82 Fed. (2d) 795) 

37 court. A The contention is made by complainant that 

the provision with reference to the appointment of 
executor or trustee in the will of said testate Thomas Long, 
deceased, is void as being in conflict with the statutes of 
Oklahoma. However, as I view the matter, it is not es- 

an 

sential to determine the question whether by will a attempt 
was made to appoint a trustee for testators estate and 
as to its validity 

that it is valid ; but whether or not the Secretary of the In¬ 
terior, or his subordinate the Superintendent for the Five 
Civilized Tribes, is authorized to hold the proceeds from 
the oil and gas produced from the estate of Thomas Long, 
as restricted. 

deceased, a Thomas Long was a full-blood Indian enrolled 
as such as a member of the Chreek Tribe, and the said 80 

as a part of his allotment 
acres of land allotted to him as a full-blood Creek a was 

leased under the rules and regulations of the Department 
of the Interior, the lease providing that all royalties under 

said 

said lease should be paid to the a Department, and under 
said lease the said land has been developed and is now be¬ 
ing developed for oil and gas. The said Thomas Long died 
on the 13th day of March, 1932, leaving heirs all of whom 
were full-bloods and under the will these oil royalties were 
devised to said full-bloods. As I view the law the restric¬ 
tions upon said royalties continue. On January 27, 1933 
(47 Stat. 777) the Congress of the United States provided: 
“That all funds and other securities now held by or 
which may hereafter come under the supervision of 
the Secretary of the Interior, belonging to and only 
so long as belonging to Indians of the Five Civilized 
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Tribes in Oklahoma of one-half or more Indian bloody 
enrolled or nnenrolled, are hereby declared to be rej- 
stricted and shall remain subject to the jurisdiction of 
said Secretary until April 26, 1956.” 

These royalty funds were held by the Secretary of th^ 
Interior, through his said subordinate the Superin-} 
38 tendent for the Five Civilized Tribes, on Januarjf 
27, 1933, as belonging to full-blood Indians of the 
Five Civilized Tribes, and, under the provisions of said act, 
such funds being then held by the Secretary of the Interior 
and all such funds thereafter acquired by him are speci¬ 
fically authorized to be retained as a trust fund. It is nof 
material whether that fund is claimed by the heirs or byj 
an executor representing said heirs of said Thomas Long, 
deceased. See Darks v. Ickes, Secretary, 69 Fed. (2d) 230, 
wherein it was held that the Secretary of the Interior is en¬ 
titled to retain such funds. True in that case Darks was 

wherein | 

attempting to enforce the provisions of the will, m oaeej 
the courl denied the right of Darks to take the propertyj 
or moneys from the Secretary, not because the suit was be-} 
ing prosecuted by an executor, but because the Act of 19331 
authorized the Secretary to hold the funds. The court said: 
‘‘But the 1933 act has placed a restriction upon all 
property of this class. This Congress had the power | 
to do in the exercise of guardianship over the Indians j 
of the class embraced within the terms of the act.” 
See also Eling v. Ickes, 64 Fed. (2d) 679; Ickes v. Perry, j 
64 Fed. (2d) 282; Parker v. Richard, 250 U. S. 235. 

I find the facts in favor of the defendant and respondent, 
and declare the law to be in their favor. Proper decree will 
be prepared by solicitors for the defendant and respondent 
and submit same to the court for entry at Muskogee on 
June 10, 1936. 

R. L. WILLIAMS, 

Judge, 
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Journal Entry of Judgment 

39 IN THE DISTRICT COURT OF THE 

UNITED STATES 

FOR THE Eastern District of Oklahoma. 

H. H. DARKS, Administrator of the Es¬ 
tate of THOMAS LONG, deceased, 

Plaintiff, 

^ No. 4595-Equity. 

MAGNOLIA PETROLEUM COMPANY, 
a corporation, et al., 

Defendants, 

_ 

The above entitled cause coming on for hearing on this 
29th day of Sept., 1936, plaintitf appearing by his attorneys 
Pryor and Wallace, and Hugh M. Sandlin, and the defend¬ 
ant, Magnolia Petroleum Company by Blakeney & Am- 
brister, its attorneys, and defendant A. M. Landman Supt. 
appearing by C. A. Summers U. S. Attorney and C. W. 
Miller Asst. U. S. Attorney and the cause, being submitted 
to the court, the Court finds generally for the defendants 
or respondents and against plaintiff herein, and specifically 
as per finding of facts herein filed finds that plaintiff is not 
entitled to recover any sum of and from any of said defend¬ 
ants or respondents herein, and that said cause should be 
dismissed upon its merits with prejudice. 

IT IS THEREFORE by the Court considered, ordered 
adjudged and decreed that the plaintiff or complainant 
herein recover nothing against the defendants or respond¬ 
ents and that the said petition or bill of complaint of the 
plaintiff or complainant be dismissed with prejudice at 
complainant’s cost, and that said defendants and 

40 each of them be released and discharged without day. 
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i 

Tribes in Oklahoma of one-half or more Indian blood, j 
enrolled or unenrolled, are hereby declared to be re¬ 
stricted and shall remain subject to the jurisdiction of 
said 'Secretary until April 26, 1956.” 

These royalty funds were held by the Secretary of the 
Interior, through his said subordinate the Superin- 
38 tendent for the Five Civilized Tribes, on January! 

27, 1933, as belonging to full-blood Indians of the| 
Five Civilized Tribes, and, under the provisions of said act, | 
such funds being then held by the Secretary of the Interior 
and all such funds thereafter acquired by him are speci¬ 
fically authorized to be retained as a trust fund. It is not 
material whether that fund is claimed by the heirs or byj 
an executor representing said heirs of said Thomas Long, | 
deceased. See Darks v. Ickes, Secretary, 69 Fed. (2d) 230, | 
wherein it was held that the Secretary of the Interior is en-1 
titled to retain such funds. True in that case Darks was 

wherein 

attempting to enforce the provisions of the will, 
the court denied the right of Darks to take the property 
or moneys from the Secretary, not because the suit was be-! 
ing prosecuted by an executor, but because the Act of 1933 ! 
authorized the Secretary to hold the funds. The court said: i 
*‘But the 1933 act has placed a restriction upon all 
property of this class. This Congress had the power 
to do in the exercise of guardianship over the Indians 
of the class embraced within the terms of the act.” i 
See also King v. Ickes, 64 Fed. (2d) 679; Ickes v. Perry, ! 
64 Fed. (2d) 282; Parker v. Richard, 250 U. S. 235. | 

I find the facts in favor of the defendant and respondent, 
and declare the law to be in their favor. Proper decree will 
be prepared by solicitors for the defendant and respondent 
and submit same to the court for entry at Muskogee on 
June 10, 1936. I 


R. L. WILLIAMS, 
Judge. 
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Journal Entry of Judgment 

39 IN' THE DISTKICT COURT OF THE 

UNITED STATES 

FOR THE Eastern District op Oklahoma. 

H. H. DARKS, Administrator of the Es¬ 
tate of THOMAS LONG, deceased. 

Plaintiff, 

No. 459i5-Equity. 

MAGNOLIA PETROLEUM COMPANY, 
a corporation, et aL, 

Defendants. 

_ . 

The above entitled cause coming on for hearing on this 
29th day of Sept., 1936, plaintitf appearing by his attorneys 
Pryor and Wallace, and Hugh M. Sandlin, and the defend¬ 
ant, Magnolia Petroleum Company by Blakeney & Am- 
brister, its attorneys, and defendant A. M. Landman Supt. 
appearing by C. A. Summers U. S. Attorney and C. W. 
Miller Asst. U. S. Attorney and the cause, being submitted 
to the court, the Court finds generally for the defendants 
or respondents and against plaintiff herein, and specifically 
as per finding of facts herein filed finds that plaintiff is not 
entitled to recover any sum of and from any of said defend¬ 
ants or respondents herein, and that said cause should be 
dismissed upon its merits with prejudice. 

IT IS THEREFORE by the Court considered, ordered 
adjudged and decreed that the plaintiff or complainant 
herein recover nothing against the defendants or respond¬ 
ents and that the said petition or bill of complaint of the 
plaintiff or complainant be dismissed with prejudice at 
complainant’s cost, and that said defendants and 

40 each of them be released and discharged without day. 




IT IS FURTHER ORDERED that the Clerk of said 
Court tax the costs herein against the complainant. 

R. L. WILDIA'MS, | 

Judge of the U, S. District Court for 
the Eastern District of Oklahoma. I 

Filed 

Sep. 29, 1933 

W. V. MoClukb 

Clerk, U. S. District Court 


Findings of Fact and Conclusions of Law and Opinion 


53 IN THE 

DISTRICT COURT OF THE UNITED STATES 
FOR THE District of Columbia 


The First National Bank of Holdenville, Okla¬ 
homa, a corporation, 

Plamtiff, 

V. 

Harold L. Ickes, Secretary of the Interior, 

Defendant, 


o t- 

^ <M 

> o 

5 52 : 


Plaintiff, a banking corporation, brought this action as | 
trustee under the last will and testament of Thomas Long, 
Sr., a deceased full-blood Creek Indian, to compel the Sec¬ 
retary of the Interior to relinquish to the plaintiff super¬ 
vision and control over 80 acres of land and the profits 1 
accruing therefrom after the testator’s death. i 

In compliance with Rule 52(a) of the Rules of Civil Pro¬ 
cedure, I find the facts specially as follows: i 
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PINDINOS OF FACT. 

Thomas Long, Sr., a full-blood Creek Indian, died on 
March 13, 1932, seized of an estate consisting in part of 80 
acres of land in Oklahoma which had 'been allotted to him 
as a member of the Creek Nation. During his lifetime the 
allotment was subject to restrictions against alienation im¬ 
posed by sections 1 and 9 of the act of May 27,1908 (35 Stat. 
312), as amended by section 1 of the act of April 12, 1926 
(44 Stat. 239), and the act of May 10, 1928 (45 Stat. 495). 
The land is covered by an oil and gas lease executed by 
the allottee in 1912 and approved by the Secretary of the 
Interior under authority of section 2 of the act of May 27, 
1908, supra, which lease provides that the Secretary of the 
Interior shall have the exclusive power and duty to super¬ 
vise the collection, care and disbursement of payments 
made thereunder by the lessee until such time as the restric¬ 
tions against alienation are removed from the land. 
54 Thomas Long, Sr., left a last will and testament 
executed under authoritv of section 23 of the act of 
April 26,1906 (34 Stat. 137), as amended by section 8 of the 
act of May 27, 1908, supra, and as extended by the act of 
May 10,1928, supra. By the seventh paragraph of the will 
the testator devised the aforesaid 80 acres of his allotment 
to his son, Thomas Long, Jr., a full-blood Creek Indian, 
as trustee, with the power to collect the income and make 
stipulated payments to the testator’s widow, children and 
grandchildren during the lifetime or widowhood of the 
former, and to convey the land thereafter to the said chil¬ 
dren and grandchildren. The tenth paragraph of the will 
provided that the property should vest in the beneficiaries 
even though the Secretary should refuse to relinquish su¬ 
pervision to the trustee. All of the beneficiaries named in 
the will are full-blood Creek Indians. 

The allottee’s will was admitted to probate on April 6, 
1932, by the County Court of Hughes County, Oklahoma, 
the county in which the testator was resident. The plain- 
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tiff herein was appointed successor trustee because Thom- j 
as Long, Jr., had predeceased his father. On July 13, 1932, | 
after demand made by the plaintiff, the Secretary of the | 
Interior refused to relinquish supervision over the prop- | 
erty and directed the Superintendant for the Five Civil¬ 
ized Tribes to be governed by the tenth paragraph of the 
will and carry out the testator’s intention as expressed 
therein. The County Court entered its final order of dis- j 
tribution on September 6, 1939, which provided, among j 
other things, that full and complete fee simple title to the j 
lands be vested in the plaintiff, in trust, for the uses and | 
purposes set forth in the will. j 

In an action instituted in this court by the Administrator 
of the estate against the Secretary of the Interior for the 
purpose of obtaining possession of the property belonging 
to the estate over which the Secretary -was exercising con- j 
trol, it was held that all of the funds in the Secretary’s 
custody were restricted and properly subject to his juris¬ 
diction. That judgment was affirmed on appeal. 
55 Darks v. Ickes, 69 F. (2d) 230 (1934). Thereafter, 
in another action by the administrator in which 
the oil and gas leases and the Superintendent for the Five j 
Civilized Tribes were made parties defendant, it was held i 
that the income accruing from the lease was restricted and 
properly subject to the jurisdiction of the Secretary of the 
Interior. No appeal was taken from that judgment. Darks 
V. Magnolia Petroleum Company, et al., No. 4595 Equity, 
in the United States District Court for the Eastern Dis¬ 
trict of Oklahoma, (unreported). j 

OPINION 

j 

The plaintiff rests its cause of action upon the conten¬ 
tion that the effect of the will executed under section 23 of 
the 1906 act, supra, was to remove all restrictions and 
terminate the power of the Federal Government to continue 
the exercise of supervision and control over the property. | 
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The defendant contends that the property is restricted and 
properly subject to the jurisdiction of the Secretary of the 
Interior by virtue of the provisions of section 1 of the ' 
act of April 12, 1926, supra, and section 1 of the act of 
January 27,1933 (47 Stat. 777), and that, as a consequence, ■ 
the United States has such an interest in the property 
that it is an indispensable party to any suit granting the 
relief sought by the plaintilf. The defendant also contends ' 
that mandamus will not lie because the statutes involved ^ 
do not clearly require the action demanded by the plaintiff. 
Further, the defendant asserts that the cases of Darks v. 
Ickes, and Darks v. Magnolia Petroleim Company, et al., ' ; 
mentioned above, are res adjudicata of the controversy. ) 
Section 23 of the 1906 act, supra, upon which the plain- \ 

tiff rests its case, provides as follows: “Every person of . 

lawful age and sound mind may by last will and testament • 

devise and bequeath all of his estate, real and personal, [ 

and all interest therein: Provided, That no will of a full- | 

blood Indian devising real estate shall be valid, if such last > 

will and testament disinherits the parent, wife, spouse, or ' 

children of such full-blood Indian, unless acknowl- 1 

edged before and approved by a judge of the United > 

56 States Court for the Indian Territory, or a United ' j 
States Commissioner.” The foregoing action un- 
questionably conferred upon Indians of the Five Civilized j 
Tribes the power to dispose of their restricted property by 
will, a power theretofore not given them. Taylor v. Parker, 

235 U. S. 42 (1914) ; Blundell v. Wallace, 267 U. S. 373 
(1925) ; Davis v. Williford, 271 U. S. 484, 487 (1926). But ' 
the question of whether the property is restricted and sub¬ 
ject to the Secretary's jurisdiction finds its answer in the 
statutes dealing with the status of the property after the 
allottee’s death. Thus, section 9 of the act of May 27,1908, 
supra, provided, in part, as follows: “ • • • That the death 
of any allottee of the Five Civilized Tribes shall operate 
to remove all restrictions upon the alienation of said al- 
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lottee’s land: Provided, That no conveyance of any in- | 
terest of any full-blood Indian heir in such land shall be 
valid unless approved by the court having jurisdiction of 
the settlement of the estate of said deceased allottee * * 
There would be merit in the plaintiff’s contention if the 
foregoing section 9 were the only one to be considered. I 
Grisso V. United States, 138 F. (2d) 996, 1000 (1943); Bur- I 
(Hess V. Nail, 103 P. (2d) 37, 42 (1939); McKinney v. Blu- \ 
ford, 197 Pac. 430, 431 (1921). But the facts in this case 
call for the application of section 1 of the act of April 12, 
1926, supra, and section 1 of the act of January 27, 1933, 
supra. The 1926 act amended section 9 of the 1908 act to i 
read: “The death of any allottee of the Five Civilized i 
Tribes shall operate to remove all restrictions upon the | 
alienation of said allottee’s land: Provided, That here¬ 
after no conveyance by any full-blood Indian of the Five 
Civilized Tribes of any interest in lands restricted by sec¬ 
tion 1 of this act acquired by inheritance or devise from an 
allottee of such lands shall be valid unless approved by 
the county court having jurisdiction of the settlement of j 
the estate of the deceased allottee or testator * * (Italics | 
supplied.) j 

The plaintiff does not deny the power of Congress to 
impose restrictions upon Indian lands or to decide for 
itself when and in what manner Federal guardian- 
57 , ship over the Indians shall attach. This power has | 

long been recognized. Brader v. James, 246 U. S. 88 j 
(1918); Tiger v. Western Investment Co., 221 U. S. 286 | 
(1911); King v. I ekes, 64 F. (2d) 979 (1933). The plain- | 
tiff furthermore concedes that the 1926 amendment just 
quoted would impose restrictions in those instances where 
the devise was made directly to a full-blood Indian, but 
he asserts that the 1926 act is inapplicable here because | 
the devise to plaintiff, as trustee, vests title to the prop¬ 
erty in a non-Indian. The question thus presented is one | 
of statutory construction. | 
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The obvious effect of the 1926 amendment was to enlarge 
the scope of section 9 of the 1908 act, supra, so as to place 
restrictions upon “any interest’’ in restricted lands ac¬ 
quired by a full-blood Indian by inheritance or devise from 
an allottee. Grisso v. United States, supra. The statute 
deals realistically with the fact that so long as restrictions 
are made to depend upon quantum of Indian blood there is 
no logical basis for disparity between full-blood heirs and 
full^blood devises, because one needs the protection of the 
Federal Government as much as the other, Whitchurch ' 

V. Burge, 17 F. Supp. 234 (1936). The right to use and ' 

enjoy the property passes by the will to the full-blood In¬ 
dians named, and they must be regarded as the real, sub- ' 
stantial owners thereof. Cf. Blair v. Commissioner, 300 ' 

U. S. 5, 13 (1937). The Indians’ ownership is not to be 
denied by the plaintiff because the fiduciary capacity in 
which he asserts the right to supervise and control the 
property is in itself a recognition that the Indians own an 
interest in that property. Clearly, therefore, the Indians 
have an interest in these lands which is subject to the re¬ 
strictions imposed by the 1926 act. 

While the lands are restricted the Secretary of the In¬ 
terior has the povrer and duty under the oil and gas lease 
to supervise the collection, care and disbursement of the 
income therefrom as trustee for the full-blood Indian 
owners. Parker v. Richard, 250 U. S. 235 (1919). If there 
were any doubt, however, as to the restricted character 
of the funds coming into the custody of the Secretary of ' 
the Interior, that doubt would be removed by section 
58 1 of the act of January 27, 1933, supra, the material 

part of which reads: “That all funds and other 
securities now held by or which may hereafter come under 
the supervision of the Secretary of the Interior, belonging 
to and only so long as belonging to Indians of the Five 
Civilized Tribes in Oklahoma of one half or more Indian ' 
blood, enrolled or unenrolled, are hereby declared to he re- 
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stricted and shall remain subject to litre jurisdiction of said 
Secretary until April 26, 1956, subject to expenditure in 
the meantime for the use and benefit of the individual In¬ 
dians to whom such funds and securities belong, under such | 
rules and regulations as said Secretary may pre- | 
scribe * * (Italics supplied.) These funds belong to 
Indians of the degree of blood prescribed by the statute. 
The conditions of the statute being met, it follows that the 
funds are restricted and subject to the jurisdiction of the 
Secretary of the Interior. The Court of Appeals of the 
District of Columbia has so held and the matter must be I 
regarded as laid at rest. Darks v. Ickes, supra; King v. i 
Ickes, supra; Ickes v. United States, 64 F. (2d) 982 (1933); ' 
see also, Darks v. Magnolia Petroleunn Company, et al., 
supra. Since the Congress has in effect designated the 
Secretary of the Interior as trustee for the full-blood In¬ 
dians, no right can exist in the plaintiff incompatible with j 
the trust. i 

There is also merit in the defendant’s contention that I 
the two cases decided adversely to the administrator are 
res judicata of this controversy. While the plaintiff herein 
instituted neither of those actions, yet one may be estopped 
by a judgment against his privies. Sunshine Anthracite i 
Coal Co. V. Adkins, 310 U. S. 381, 402 (1940). Under sec- | 
tions 251 and 252, Title 58, Oklahoma Statutes Annotated, i 
the administrator is required to take into his possession all 
of the estate, both real and personal, and is authorized to 
bring any and all actions for the recovery or possession 
of real or personal property. Actions so instituted by an 
administrator are binding upon the heirs or devisees of | 
the decedent. Jameson v. Goodwin, 43 Okl. 154, 141 Pac. | 
767 (1914); McClung v. CulUson, 15 Okl. 402, 82 Pac. 499 | 
(1905). Assuming, however, that the decisions ad¬ 
verse to the administrator were not res judicata of 
59 the present controversy, those decisions nevertheless 


28 


hold that the property is restricted and subject to the juris¬ 
diction of the Secretary of the Interior. 

Since the object of the present suit is to declare invalid 
the Government’s exercise of power under the acts of 
April 12, 1926, supra, and January 27, 1936, supra, the 
United States of America would be an indispensable party 
to the granting of the relief sought. It is firmly established 
that the United States has an interest in restricted Indian 
property, and that this interest of the sovereign may not 
be foreclosed by a judgment in proceedings in w’hich the 
United States is not a party. United States v, Hellard, 322 
U. S. 363 (1944); Minnesota v. United States, 305 U. S. 
382 (1939); Cf. Drmnmond v. United States, U. S. , 

89 L. Ed. 647 (1945); Bawling v. United States, 233 U. S. 
528 (1914). In the Hellard case, supra, the court said; 
“Restricted Indian land is property in which the United 
States has an interest. ‘This national interest is not to be 
expressed in terms of property, or to be limited to the 
assertion of rights incident to the ownership of a reversion 
or to the holding of a technical title in trust.’ Heckmcm v. 
United States, 224 U. S. 413, 437.” Thus it is clear that 
the burden of a decree granting the relief sought by the 
plaintiff would fall upon the United States because a 
termination of restrictions would be a termination of the 
governmental interests of the United States. The interest 
of the United States is not distinct and severable from that 
of the Secretary, and no decree vitally affecting that in¬ 
terest could be entered unless the United States were pres- , 
ent as a party wdth an opportunity to be heard. Osage 
Tribe of Indians v. Ickes, 45 F. Supp. 179, aff^d. 133 F. (2d) 
47, cert, denied 319 U. S. 750 (1942); Morrison v. Work, 266 
U. S- 481 (1925); Oregon v. Hitchcock, 202 U. S. 60 (1906). 

There remains the question of the property of the reme¬ 
dy of mandamus. 'While an administrative officer may not 
avoid a plainly prescribed duty by relying upon the neces¬ 
sity of reading a particular statute and applying it to the 
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facts at hand, yet if the statutes involved do not 
60 plainly prescribe the officer's duty in language equi¬ 
valent to a positive command the determination of 
his duty amounts to the exercise of judgment or discretion 
which cannot be controlled by mandamus. The statutes 
involved in the present case were enacted at various date^ 
over a period of years and must be read as a whole. So 
viewed, it cannot be said that those statutes plainly require 
the Secretary to take the action demanded by the plaintiff. 
The defendant had reasonable grounds for the interpreta¬ 
tion he placed upon those statutes in 1932, and his refusal 
to relinquish the Indians’ property to the plaintiff at thatj 
time cannot be regarded as capricious. Wilbur v. UnitecH 
{States ex rel., Kadrie, et al,, 281 U. S. 206, 218 (1930); 
United States ex rel. McLannan v. WUbur, 283 U. S. 414, 
420 (1931); United States ex rel. Kansas City Southern- Ry. 
Company v. Interstate Commerce Commission, 98 F. (2d) 
268 (1938); United States ex rel. United States Borax Com¬ 
pany V. lakes, 98 F. (2d) 271, 281 (1938); Calf Leather Tanr-\ 
ners* Ass*n. v. Morgenthom, 80 F. (2d) 536, 541, 542 (1935).! 

For the foregoing reasons, and in further compliance 
with Rnle 52(a) of the Rules of Civil Procedure, I state 
separately my conclusions of law as follows: 

CONCLUSIONS OP LAW. I 

1. The lands and funds involved in this controversy are! 
restricted under the acts of April 12, 1926, supra, and Jan-| 
uary 27, 1933, supra, and are properly subject to the jur-j 
isdiction of the Secretary of the Interior. 

2. The cases of Darks v. Ickes, supra, and Darks v. Mag¬ 
nolia Petroleum Company, et al., supra, are res judicata of 
this controversy. 

3. The United States of America would be an indispen-| 

sable party to the granting of the relief sought by thej 
plaintiff- j 
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4. The statutes do not clearly require the Secretary : 
of the Interior to take the action demanded by the plain¬ 
tiff, and, as a consequence, the plaintiff is not entitled to a 
mandatory injunction against the defendant. 

5. Judgment should be for the defendant, with 
61 costs assessed against the plaintiff. 

The entry of appropriate judgment will be accord¬ 
ingly directed by proper order. 

/s/ C. C. WYCHE, 

United States District Judge. 

(Sitting by Designation.) 

Dated: Spartanburg, South Carolina, ^lay 5,1945. 


Decree. 


62 IN THE 

DISTRICT COURT OF THE UNITED STATES 
FOR THE District of Columbia. 


The First National Bank of Holdbnville, Okla¬ 
homa, a corporation. 

Plaintiff, 

V. 

Harold L. Ickes, Secretary of the Interior, 

Defendant. 
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This matter being heard on March 23, 1945, with the 
plaintiff appearing through its attorney, Paul M. Niebell, 
Esq., and the defendant appearing through his attorney, 
H. Edward Hyden, Esq.: 
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IT IS HEREBY ORDERED, ADJUDGED AND DE¬ 
CREED, this 5th day of May, 1945, in conformity with the 
Findings of Fact, Opinion and Conclusions of Law entered 
herein, that the relief prayed for by the plaintiff. The First 
National Bank of Holdenville, Oklahoma, be, and in all 
respects the same is, hereby denied and that judgment be, 
and the same is, hereby entered in favor of the defendant, 
witli costs taxed against the plaintiff. 

(Signed) C. C. WYCHE, 
United States District Judge. 
(Sitting by Designation.) 

Dated: Spartanburg, South Carolina, May 5,1945. 
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DISTRICT OF COLUMBIA 


No. 9075 

The First National Bank of Holdenville, Oklahoma, ! 
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j 

V. \ 

I 

Harold L. Ickbs, Secretary of the Interior, appellee ! 


APPEAL FROM FINAL JUDGMENT OF THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 

This is an appeal from the final judgment of the District Court 
entered on May 5, 1945 (Joint App. 30), declining to grant in- i 
junctive relief prayed for by the appellant. The action was | 
brought by the appellant as trustee under the last will and | 
testament of Thomas Long, Sr., a deceased full-blood Creek | 
Indian, against the Secretary of the Interior in his official j 
capacity, to compel the Secretary to relinquish to the appellant 
supervision and control over 80 acres of allotted land and'the 
income accruing therefrom after the death of the Indian allottee. I 
The complaint (Joint App. 1-6) prays (1) that the land and | 
funds in controversy be declared unrestricted; (2) that the Sec- | 
retary be permanently enjoined from exercising jurisdiction i 
and control over the property; and (3) that the Secretary be 
directed to relinquish the property to the appellant. ! 

( 1 ) ! 


I 
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the facts 

The facts are not in dispute. The trial court made the fol¬ 
lowing special Findings of Fact (Joint App. 22-23): 

Thomas Long, Sr., a full-blood Creek Indian, died 
on March 13, 1932, seized of an estate consisting in 
part of 80 acres of land in Oklahoma which had been 
allotted to him as a member of the Creek Nation. Dur¬ 
ing his lifetime the allotment was subject to restric¬ 
tions against alienation imposed by sections 1 and 9 
of the act of May 27, 1908 (35 Stat. 312), as amended 
by section 1 of the act of April 12, 1926 (44 Stat. 239), 
and the act of May 10, 1928 (45 Stat. 495). The land 
is covered by an oil and gas lease executed by the al¬ 
lottee in 1912 and approved by the Secretary of the In¬ 
terior under authority of section 2 of the act of May 
27, 1908, mpra, which lease provides that the Secretary 
of the Interior shall have the exclusive power and duty 
to supervise the collection, care and disbursement of 
payments made thereunder by the lessee until such time 
as the restrictions against alienation are removed from 
the land. 

Thomas Long, Sr., left a last will and testament ex¬ 
ecuted under authority of section 23 of the act of April 
26,1906 (34 Stat. 137), as amended by section 8 of the 
act of May 27, 1908, supra, and as extended by the act 
of May 10, 1928, supra. By the seventh paragraph of 
the will the testator devised the aforesaid 80 acres of his 
allotment to his son, Thomas Long, Jr., a full-blood 
Creek Indian, as trustee, with the power to collect the 
income and make stipulated payments to the testator’s 
widow, children and grandchildren during the lifetime 
or widowhood of the former, and to convey the land 
thereafter to the said children and grandchildren. The 
tenth paragraph of the will provided that the property 
should vest in the beneficiaries even though the Secre¬ 
tary should refuse to relinquish supervision to the trus¬ 
tee. All of the beneficiaries named in the will are 
full-blood Creek Indians. 


1 
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The allottee’s will was admitted to probate on April 
6, 1932, by the County Court of Hughes County, Okla¬ 
homa, the county in which the testator was resident. 
The plaintiff herein was appointed successor trustee 
because Thomas Long, Jr., had predeceased his father. 
On July 13, 1932, after demand made by the plaintiff, 
the Secretary of the Interior refused to relinquish super¬ 
vision over the property and directed the Superintend¬ 
ent for the Five Civilized Tribes to be governed by the 
tenth paragraph of the will and carry out the testa¬ 
tor’s intention as expressed therein. The County Court 
entered its final order of distribution on September 6, 
1939, which provided, among other things, that full 
and complete fee simple title to the lands be vested in 
the plaintiff, in trust, for the uses and purposes set 
forth in the will. 

In an action instituted in this court by the Admin¬ 
istrator of the estate against the Secretary of the In¬ 
terior for the purpose of obtaining possession of the 
property belonging to the estate over which the Secre¬ 
tary was exercising control, it was held that all of the 
funds in the Secretary’s custody were restricted and 
properly subject to his jurisdiction. That judgment 
was affirmed on appeal. Darks v. Ickes, 69 F. (2d) 
230 (1934). Thereafter, in another action by the ad¬ 
ministrator in which the oil and gas lessee and the 
Superintendent for the Five Civilized Tribes were made 
parties defendant, it was held that the income accru¬ 
ing from the lease was restricted and properly subject 
to the jurisdiction of the Secretary of the Interior. No 
appeal was taken from that judgment. Darks v. Mag¬ 
nolia Petroleum Company et al., No. 4595 Equity, in 
the United States District Court for the Eastern Dis¬ 
trict of Oklahoma (unreported). 

OPINION OF THE DISTRICT COURT 

The opinion of the court below is reported in 60 F. Supp. 
366, and appears in the Joint Appendix at pages 23-29. In 
his opinion the trial judge held that the land and funds in 
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controversy are restricted and properly subject to the juris¬ 
diction of the Secretary of the Interior; that the cases of 
Darks v. I ekes, 63 App. D. C. 56, 69 F. (2d) 230 (1934), and 
Darks v. Magnolia Petroleum Company et al., No. 4595 
Equity, in the United States District Court for the Eastern 
District of Oklahoma (unreported), were res judicata of this 
controversy; that the United States of America has such an 
interest in the property that it would be an indispensable 
party to the granting of the relief sought; and that coercive re¬ 
lief by mandatory injunction is unwarranted because the ap¬ 
plicable legislation does not in plain terms require the action 
demanded by the appellant. 

STATUTES INVOLVED 

Pertinent portions of the acts of April 26,1906 (34 Stat. 137), 
May 27,1908 (35 Stat. 312), April 12,1926 (44 Stat. 239), May 
10, 1928 (45 Stat. 495), and January 27, 1933 (47 Stat. 777), 
are set out in the argument. Sections 251 and 252, Title 58, 
Oklahoma Statutes Annotated, also are quoted in the argument. 

g mvnVTA-R Y OE ARGUMENT 

That provision in the will of Thomas Long which purported 
to devise his restricted allotment in trust for full-blood Indian 
beneficiaries operated to vest in those beneficiaries interests in 
the property which are restricted under the provisions of sec¬ 
tion 1 of the act of April 12,1926 (44 Stat. 239). Consequently, 
the income from the land is likewise restricted and the Secre¬ 
tary of the Interior has the continuing power and duty to super¬ 
vise the collection, care and disbursement of the income as 
trustee for the full-blood Indian owners. Parker v. Richard, 
250 U. S. 235 (1919). It follows that the will of Thomas Long 
w’ould be ineffective to divest the Secretary of his jurisdiction 
and control over the property or to transfer that authority to the 
appellant banking corporation. 

The cases of Darks v. Ickes, 63 App. D. C. 56, 69 F. (2d) 230 
(1934), and Darks v. Magnolia Petroleum Company et al. (un¬ 
reported, but see Joint App. 16-21), are res judicata of this 



5 


controversy, the issue and the parties in those cases being the 
same, in legal contemplation, as those in this case. The con¬ 
trolling issue in both of the prior actions was whether the Sec¬ 
retary’s jurisdiction over the income from the Thomas Long ajl- 
lotment terminated upon his death, and it was held in both |)f 
those cases that the property remained restricted and subject 
to the jurisdiction and control of the Secretary. Although 
those actions were instituted by the administrator and not bjy 
appellant, the judgments are binding upon appellant becau$e 
the administrator was suing on behalf of the estate and privity 
existed between the administrator and appellant under sections 
251 and 252, Title 58, Oklahoma Statutes Annotated. 

Since the United States has an interest in restricted Indian 
property which may not be adversely affected by a judgment 
in proceedings to which it is a stranger, the relief sought by 
appellant in this case cannot be granted because the United 
States is not a party to this suit and has not consented to be 
sued. The Government, and not the Secretary, is obviously the 
real party in interest because the sole aim of the suit is to declaij'e 
invalid the Government’s assertion of control over the property. 
That the Government is the real party in interest is conclu¬ 
sively shown by the fact that a decree purporting to grant tl^e 
relief sought against the Secretary would not deter the United 
States from continuing to treat the property as restricted, anjd 
if the decree attempted to preserve the interests of the Goveriji- 
ment it would not accomplish the end desired by appellant. j 

The statutes involved do not plainly require the action de¬ 
manded by appellant. The Secretary has been required jo 
construe those statutes to ascertain his duties, and in so doing he 
was necessarily required to exercise judgment and discretion. 
In these circumstances, since the construction adopted by tlie 
Secretary was not arbitrary or capricious, but was in harmonjy 
with the language and purpose of the statutes, the court should 
not attempt, through the medium of injunction or mandatory 
injunction, to control the Secretary’s exercise of judgment ahd 
discretion. i 


6 


ABGmiENT 

I 

The land and income therefrom are restricted and properly 

subject to the jurisdiction of the Secretary of the Interior 

Appellant’s entire case rests upon the contention that the 
effect of the will executed by the Indian allottee under section 
23 of the act of April 26,1906 (34 Stat. 137,145), was to remove 
all restrictions from the allotment and terminate the power of 
the Federal Government to continue the exercise of supervision 
and control over the land and income accruing therefrom. The 
court below properly rejected this argument, holding that under • 
the provisions of section 1 of the act of April 12,1926 (44 Stat. 
239), and section 1 of the act of January 27,1933 (47 Stat. 777), 
the land and funds are restricted and subject to the jurisdiction 
of the Secretary of the Interior. 

Appellant’s argument derives no support whatever from sec¬ 
tion 23 of the 1906 act, supra. That section reads: 

Every person of lawful age and sound mind may by 
last will and testament devise and bequeath all of his 
estate, real and personal, and all interest therein: Pro- 
vided, That no will of a full-blood Indian devising real 
estate shall be valid, if such last will and testament dis¬ 
inherits the parent, wife, spouse, or children of such full- 
blood Indian, unless acknowledged before and approved 
by a judge of the United States court for the Indian 
Territory, or a United States Commissioner. 

The foregoing section was in full force and effect at the date 
of Thomas Long’s death on March 13,1932, and is still in force 
today, having been extended to April 26, 1956, by the act of 
May 10, 1928 (45 Stat. 495). But section 23 merely confers 
upon Indians of the Five Civilized Tribes the power to dispose 
of their restricted property by will, and does not mention the 
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status of the property, as restricted or unrestricted, after the 
death of the testator/ 

Those statutes dealing with the status of property of de¬ 
ceased members of the Five Civilized Tribes obviously must be 
considered. Thus, section 9 of the act of May 27, 1908 (35 
Stat. 312,315), provided, in part, as follows: 

* * * death of any allottee of the Five 

Civilized Tribes shall operate to remove all restrictions, 
upon the alienation of said allottee’s land: Provided,. 
That no conveyance of any interest of any full-blood 
Indian heir in such land shall be valid unless approved by 
the court having jurisdiction of the settlement of the 
estate of said deceased allottee * ♦ * 

Admittedly, the courts have held that the foregoing section 9 
applied only to full-blood Indian heirs, and not to devisees, 
with the result that a valid will executed under section 23 of 
the 1906 act, supra, was regarded as terminating all restrictions 
upon the death of the allottee. Grisso v. United States, 138 F.. 
(2d) 996, 1000 (C. C. A. 10th, 1940) ; Burgess v. Nail, 103 F. 
(2d) 37,42 (C. C. A. 10th, 1939); McKinney v. Bluford, 81 Okla. 
166,197 Pac. 430,431 (1921). It is the rule announced in those 
decisions that the appellant attempts to invoke in this case. 
But Thomas Long died on March 13, 1932, and it is therefore 
necessary to consider and give effect to section 1 of the act of 
April 12, 1926 (44 Stat. 239), which amended section 9 of the 
1908 act, supra, to read as follows: 

The death of any allottee of the Five Civilized Tribes 
shall operate to remove all restrictions upon the aliena¬ 
tion of said allottee’s land: Provided, That hereafter 

* Section 23 of the 1906 act obviously did no more than c*onfor upon the 
Indian the power to make testamentary disposition of restricted property, a 
power theretofore withheld from him by the statutes restrictinpr alienution. 
Davis V. WiUiford, 271 U. S. 484, 487 (1926) ; Blundell v. Wallace, 267 U. S.. i 
373 (1925) ; Taylor v. Parker, 235 U. S. 42 (1914). ! 
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no conveyance by any full-blood Indian of the Five 
Civilized Tribes of any interest in lands restricted 
by section 1 of this Act acquired by inheritance or de¬ 
vise from an allottee of such lands shall be valid unless 
approved by the county court having jurisdiction of 
the settlement of the estate of the deceased allottee or 
testator ♦ * *. [Italics supplied.]^ 

The appellant does not and cannot deny that the 1926 
amendment had the effect of enlarging the scope of section 9 
of the 1908 act, supra, so as to impose restrictions upon “any 
interest” in restricted lands acquired by a full-blood Indian 
by inheritance or devise from an allottee. Grisso v. United 
States, supra. In enacting the amendment Congress gave 
recognition to the fact that a full-blood Indian devisee is 
as much in need of the protection of the Federal Government 
as a full-blood Indian heir. The need for the amendment 
was explained by the court in the case of Whitchurch v. Burge, 
17 F. Supp. 234 (D. C. Okla., 1936), as follows (pp. 239-240): 

Congress thus extended [by section 1 of the 1926 act] 
and made more comprehensive said act [section 9 of 
the 1908 act] so as to protect the full-blood Indian 
in land acquired not only by inheritance but also by 
devise. In some instances through designing manip¬ 
ulation the full-blood allottee was induced by will to 
devise his allotment to his full-blood children or next 
of kin and to secure its approval by the proper fed¬ 
eral agency and then after the death of such testator 
or testatrix and the probating of the will restrictions 
thereon having ceased as to such inherited land, oppor¬ 
tunity for its dissipation was afforded. By this pro¬ 
vision such practice was circumvented and supervision 
of the government through its federal agency continued. 

Since section 9 of the 1908 act, supra, as amended by section 1 of the 
1926 act, supra, was extended to April 26, 1956, by the act of May 10, 1928 
(45 Stat 495), there is no justification for appellant’s assertion (Br. 10) 
that the 1928 act, which also extended to 1956 the Indian's ri^ht to make a 
will (section 23 of the 1906 act), evidenced an intention on the part of 
Congress that the Indian have a right to “leave his property free of 
restrictions,” 
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Thus it is manifest that a will taking effect after enactment 
of the 1926 amendment is fully as effective to dispose of nj- 
stricted property of the testator as one taking effect before 
that date, the amendment in no way impairing the right to 
make a will. But while the 1926 amendment, supra, does ncjjt 
limit the testator’s right to make a will, it operates to impose 
restrictions upon the property when the beneficiaries are full- 
blood Indians. The power of Congress to extend protection in 
this manner to a class of Indians regarded as needing protecti(^n 
is no longer open to.debate. Brader v. James, 246 U. S. 
(1918); Tiger v. Western Investment Company, 221 U. S. 286 
(1911); King v. Ickes, 62 App. D. C. 83,64 F. (2d) 979 (1933).! 

Appellant concedes (Br. 11, 13) that the 1926 act, supr\^, 
would impose restrictions and preserve the Secretary’s pow^r 
of supervision over the property if the devise had been mad[e 
“directly” to the full-blood Indian beneficiaries, but contends 
that the act is inapplicable in this case because, it is arguec^, 
the devise was made to the appellant banking corporation apd 
not to the Indians. This position is untenable. The 19^6 
amendment is not couched in technical terms. It simply pro¬ 
vides that “any interest” in restricted lands acquired by a full- 
blood Indian by devise from an allottee shall be restricted. 
The term “any interest” is not limited to what the appellant 
refers to as a “direct” devise but extends without limitaticjn 
to whatever quantity or quality of estate the full-blood Indian 
may acquire under the will of an allottee.® The Indians’ inter¬ 
est in the property cannot be denied by appellant while claim¬ 
ing as trustee for the Indians, because this fiduciary positicjn 
recognizes the Indians’ interest and does not oppose it. C/. 
Brown v. Fletcher, 235 U. S. 589, 599 (1915). Under the terms 
of the will the full-blood Indians acquire the sole right to u?e 
- i 

’ It is clear from the all-embracing term “any interest” that the statute 
was not concerned with the technical distinctions between legal and equita¬ 
ble interests in land, but was dealing, rather, with the practicalities of 
extending Federal protection to a class of Indians deemed to need pro¬ 
tection. As aptly stated by Mr. .Justice Frankfurter in Drummond v. 
United States, 324 U. S. 316 (1945), in rejecting a technical constructibn 
of a statute designed for the protection of the Indians: “But [the statut(^] 
was surely not concerned with the mysteries of seisin.” Cf. Murray v. 
Ned, 135 F. (2d) 407 (C. C. A. 10th, 1943), cert, denied 320 U. S. 781. ! 
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and enjoy the property and its income, and this right vests in 
them a “right, title and interest” in the property. Cj. Blair 
V. Commissioner, 300 U. S. 5, 13 (1937); Senior v. Braden, 295 
U. S. 422 (1935); Brown v. Fletcher, supra. This conclusion 
is made inescapable by the tenth paragraph of the will which 
shows conclusively testator’s intention to vest ownership of the 
property in his full-blood beneficiaries. We submit, therefore, 
that the full-blood Indians named in the will have an interest 
in the property, from which it follows that the property is 
subject to the restrictions imposed by section 1 of the 1926 
act, supra. 

Since the lands were restricted in the hands of the testator 
and, as we have shown, continue restricted in his full-blood 
Indian beneficiaries, the income derived from those lands is 
likewise restricted and subject to the exclusive jurisdiction and 
control of the Secretary of the Interior for supervision as trustee 
for the Indian owners. Sunderland v. United States, 266 U. S. 
226 (1924); United States v. Brown, 8 F. (2d) 564,567 (C. C. A. 
8th, 1925), cert, denied 270 U. S. 644 (1926); United States v. 
Thurston County, 143 Fed. 287 (C. C. A. 8th, 1906). But the 
Secretary’s jurisdiction and control over the income accruing 
from the Thomas Long allotment does not rest exclusively upon 
the rule of law just stated. Funds of this class have been ex¬ 
pressly declared restricted and committed to the jurisdiction of 
the Secretary by section 1 of the act of January 27, 1933 (47 
Stat. 777), the material part of which reads as follows: 

That all funds and other securities now held by or 
which may hereafter come under the supervision of the 
Secretary of the Interior, belonging to and only so long 
as belonging to Indians of the Five Civilized Tribes in 
Oklahoma of one-half or more Indian blood, enrolled or 
unenrolled, are hereby declared to be restricted and shall 
remain subject to the jurisdiction of said Secretary until 
April 26, 1956, subject to expenditure in the meantime 
for the use and benefit of the individual Indians to whom 
such funds and securities belong, under such rules and 
regulations as said Secretary may prescribe ♦ * * 
[Italics supplied.] 
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In the case of Darks v. Ickes, 63 App. D. C, 56, 69 F. (2d) | 
230 (1934), this court held that the income from the Thomas j 
Long allotment was properly held by the Secretary as restricted 
under the 1933 act, supra. That case was instituted, shortly 
after the death of Thomas Long, by the administrator of the 
estate against the Secretary of the Interior to obtain possession j 
of all of the property belonging to the estate over which the I 
Secretary was exercising control. While the bulk of the funds j 
then held by the Secretary had accrued prior to Thomas Long’s 
death, some of those funds represented income accruing from 
the allotment after the date of death. (See Tr. 13, in Darks v. 
Ickes, supra.) In rejecting the administrator’s demand this 
court said (p. 231): “But the 1933 act has placed a restriction 
upon all property of this class. This Congress had the power j 
to do in the exercise of guardianship over the Indians of the class j 
embraced within the terms of the act.” 

In the case of Darks v. Magnolia Petroleum Company et al. 
No. 4595 Equity, in the United States District Court for the 
Eastern District of Oklahoma (unreported, but see Joint App. 
16-21), the administrator sought, as appellant does here, to | 
obtain jurisdiction and control over the Thomas Long allotment | 
and all of the income accuring therefrom after the testator’s j 
death. In holding that both the lands and income therefrom 
are restricted the court said: “These royalty funds were held 
by the Secretary of the Interior, through his subordinate the 
Superintendent for the Five Civilized Tribes, on Januaiy 27, 
1933, as belonging to full-blood Indians of the Five Civilized 
Tribes, and, under the provisions of said act, such funds being j 
then held by the Secretary of the Interior and all such funds ! 
thereafter acquired by him are specifically authorized to be 
retained as a trust fund.” 

The previous determinations of the effect of the 1933 act, 
supra, as imposing restrictions on these funds, are obviously cor¬ 
rect. The act is in broad and sweeping terms, imposing re¬ 
strictions upon all funds, without regard to their prior status, j 
which belong to Indians of the class mentioned and which come | 
under the supervision of the Secretary. C/. King v. Ickes, \ 
supra; Ickes v. Perry, 62 App. D. C. 86, 64 F. (2d) 982 (1933). j 
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The income from the Thomas Long allotment meets all of the 
requirements of the statute and its status as restricted and sub¬ 
ject to the jurisdiction of the Secretary is therefore definitely 
fixed. 

While the allotment of Thomas Long remains restricted the 
Secretary of the Interior has the continuing power and duty 
under the terms of the oil and gas lease covering the land to 
supervise the collection, care and disbursement of the income 
therefrom as trustee for the full-blood Indian owners. Parker 
V. Richard, 250 U. S. 235'(1919).* The sovereign character of 
the Secretary’s position in such matters is concisely stated by 
the court in the case of United States v. Anglin <Sc Stevenson 
et al., 145 F. (2d) 622 (C. C. A. 10th, 1944), as follows 

(p. 628): 

We do not forget that historically and traditionally 
the Secretary of the Interior has been selected as the 
executive arm of the Government to execute the de¬ 
clared Congressional policy with the Indians. As such, 
he and his subordinates have the responsibility of dis¬ 
charging the obligation of the Government to its In¬ 
dian wards, and in that respect, he is given wide dis¬ 
cretionary powers to deal with the individual Indians 
who are dependent upon the Government for tutelage 
and protection. * * * In the discharge of these 
duties, he acts as supervisor, agent, guardian, and trus¬ 
tee of the Indian and his property, whether in the na¬ 
ture of lands or restricted funds. W^hile exercising the 
powers and duties imposed by law, he is clothed with 
sovereign immunity, and ordinarily is not amenable to 
judicial processes or bound by judicial decrees absent ^ 
legislative consent. ♦ ♦ * 


* While the case of Parker v. Richard, decided in 1019, involved full-blood 
Indian heirs, and not devisees, section 1 of the act of April 12, 1926, supra, 
placed the two on an equal footing, and, the oil and gas lease involved in 
that case being identical with that covering the Thomas Long allotment, 
the case must be regrarded as controlling here. 
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Since the trust under which the Secretary acts is that cre¬ 
ated by the sovereign it is not within the competence of ap¬ 
pellant or of any other person or agency to terminate or in¬ 
terfere with that trust in any way, directly or indirectly, save 
as authorized by Congress. Clearly, therefore, since appel¬ 
lant’s exercise of the Secretary’s functions would be incom¬ 
patible with the paramount trust, no right can exist in appel¬ 
lant to any of the property involved. 

II 

The judgments against the administrator are res judicata of 

this controversy 

The court below properly held that the cases of Darks v. 
Ickes, supra, and Darks v. Magnolia Petroleum Company et al., 
supra, were res judicata of this controversy. Appellant’s at¬ 
tack upon this holding of the trial court is built upon the prem¬ 
ise that neither the issues nor the parties involved in those 
suits were the same, in legal contemplation, as those in the 
present case, but an examination of the records in those cases 
will suffice to refute that argument. 

In the case of Darks v. Ickes, supra, the administrator c. t. a. 
of the estate of Thomas Long sought to require the appellee 
(to quote from the amended petition in that case, Tr. 7) “to 
turn over to said [plaintiff], all the moneys, funds and prop¬ 
erty belonging to said estate, and now held or claimed to be 
held by the defendant, and his subordinates.” An exhibit 
appended to the petition showed the amount of funds held by 
the Secretary as of a date several months subsequent to the 
death of Thomas Long (Tr. 13), and it is therefore clear that 
the case involved not only those funds which had accrued from- 
the allotment of Thomas Long prior to his death but also 
those which had accrued from the same source after his death. 
The administrator’s alleged right to recover in that case rested 
exclusively upon the contention that the effect of the allottee’s 
will was to remove all restrictions so that the administrator 
was entitled to “all of the assets of said estate for the purpose 
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of administering said property in accordance with the terms 
of said will.” 

In the case of Darks v. Magnolia Petroleum Company et al., 
supra, the administrator c. t. a. sued the oil and gas lessee to 
establish jurisdiction in the plaintiff to supervise the collection, 
care and disbursement of the income accruing from the allot¬ 
ment after the testator’s death. The Assistant Superintendent 
for the Five Civilized Tribes, a subordinate of the Secretary 
of the Interior, was made a defendant in that case. 

In both of the cases brought by the administrator the ques¬ 
tion presented was whether the allottee’s will operated to re¬ 
move restrictions from the property, the same question as that 
presented in this case, and in both cases the Secretary’s juris¬ 
diction and control over the property were upheld. 

Sections 251 and 252, Title 58, Oklahoma Statutes Anno¬ 
tated,® require the administrator or executor to take into his 
possession all of the estate, both real and personal, and authorize 
him to bring any and all actions for the recovery or possession of 
real or personal property. Under these statutes the administra¬ 
tor or executor is the real party in interest, and any action so 
instituted by an executor or administrator is res judicata as to 
the heirs and devisees of the decedent. McClung v. Cullison, 
15 Okla. 402,82 Pac. 499 (1905); Jameson v. Goodwin, 43 Okla. 
154, 141 Pac. 767 (1914). See also 21 Am. Jur., p. 882 et seq. 

Irrespective of the statutory privity that existed between ap¬ 
pellant and the administrator, it is submitted that appellant’s 

® Title iiS, sections 251 and 252. Oklahoma Statutes Annotated, provide: 

“§ 251. Powers and duties of executors and administrators .—The executor 
or administrator must take into his possession all the estate of the decedent, 
real and personal, except the homestead and personal property not assets, and 
collect all debts due to the decedent or to the estate. For the puriwse of bring¬ 
ing suits to quiet title or for jMirtitlon of such estate, the possession of the 
executors or administrators, is the possession of the heirs or devisees; such 
I)OSsession by the heirs or devisees is subject, however, to the possession of 
the executor or administrator, for the purpose of administration, as provided 
in this chapter. 

“§ 2.52. Actions .—Actions for the recovery of any property, real or personal, 
or for the possession thereof, and all actions founded upon contracts, may be 
maintained by and against executors and administrators in all cases and in 
the same courts in which the same might have been maintained by or against 
their respective testators and intestates.” 
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interests were adjudicated in the prior litigation because iden- | 
tity of parties and of subject matter, within the doctrine of res ! 
jvdicata, are not merely matters of form, but of substance. Cj, \ 
Sunshine Anthracite Coal Company v. Adkins, 310 U. S, 381, | 
402 (1940); Chicago, R. /. & P. Ry. Co. v. Schendel, 270 U. S. | 
611 (1926). Upon the death of Thomas Long the jurisdiction | 
of the Secretary over the restricted property either continued 
or was terminated, and it is immaterial whether the Secretary’s 
authority was put in issue in an action by the administrator on 
behalf of the devisees or by the devisees themselves. This was 
clearly recognized by the court in the case of Darks v. Magnolia I 
Petroleum Company et al, supra, when it was said (Joint App. | 
18-19): I 

* * * However, as I view the matter, it is not | 
essential to determine the question whether by will an 
attempt was made to appoint a trustee for testate’s estate 
and as to its validity, but whether or not the Secretary 
of the Interior, or his subordinate the Superintendent for 
the Five Civilized Tribes, is authorized to hold the pro- j 
ceeds from the oil and gas produced from the estate of j 
Thomas Long, deceased, as restricted. * * * It is j 
not material whether that fund is claimed by the heirs 
or by an executor representing said heirs of said Thomas 
Long, deceased. See Darks v. Ickes, Secretary, 69 F. 
(2d) 230, wherein it was held that the Secretary of the 
Interior is entitled to retain such funds. True in that ! 
case Darks was attempting to enforce the provisions of | 
the will, wherein the court denied the right of Darks to ' 
take the property or moneys from the Secretary, not ' 
because the suit was being prosecuted by an executor, but I 
because the Act of 1933 authorized the Secretary to hold 
the funds. * * * 

So considered, it is clear that the cases decided on their merits I 
adversely to the administrator are decisive of the present con- i 
troversy. And even if they were not res judicata of this con- | 
troversy, they are stare decisis as to the controlling question j 
involved. 
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III 

The United States of America would be an indispensable party 
to the granting of the relief sought 

In addition to holding that the property is restricted and 
therefore subject to the control of the Federal Government 
under section 1 of the act of April 12, 1926, supra, and section 
1 of the act of January 27, 1933, supra, the trial court pointed 
out that no decree terminating that control could be entered 
in the absence of the United States as a party to the suit. 

When the nature of the Government’s interest in the prop¬ 
erty is considered, and when it is home in mind that the Gov¬ 
ernment has not consented to tUis suit and cannot he hound 
in such circumstances hy a judgment against ihe Secretary 
{Oreigon v. Hitchcock, 202 U. S. 60 (1906), the soundness of 
the holding of the trial court becomes obvious. 

It is axiomatic that the United States has an interest in 
restricted Indian property which may not be foreclosed or 
affected in any way by a judgment in proceedings to which 
the United States is not a party or has not consented. United 
States V. Hellard, 322 U. S. 363 (1944); Minnesota v. United 
States, 305 U. S. 382 (1939); c/. Drummond v. United States, 
324 U. S. 316 (1945). This interest is not a proprietary one but 
is governmental, tracing its source to the power of Congress to 
impose restrictions and enforce them. Uriited States v. Hel¬ 
lard, supra; Heckman v. United States, 224 U. S. 413, 437 
(1912). And since the power to maintain restrictions is a 
necessary complement of the power to impose them, knowing 
no limitations inconsistent with the discharge of the national 
duty to the Indians {Heckman v. United States, supra), no 
judgment rendered in a suit to which the United States is a 
stranger, can affect its interest.. Privett v. United States, 256 
U. S. 201 (1921); Bowling v. United States, 233 U. S. 528 
(1914); United States v. Hellard, supra; Minnesota v. United 
States, supra; Drummond v. United States, supra. Thus it is 
clear that a decree declaring that restrictions have been re¬ 
moved vitally affects the governmental interests of the United 
States. 
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Appellant concedes (Br. 16) that the United States is an 
indispensable party to this suit ij the property is restricted, 
and yet appellant argues that, notwithstanding the Govern¬ 
ment’s active assertion of control over the property under the 
1926 and 1933 acts, supra, such control may be terminated 
by judicial decree in the absence of the United States as a 
party to the suit. This argument not only fails to compre¬ 
hend the nature of the Government’s interest in the property 
but misconceives entirely the factors involved in determining 
the necessity of joinder of indispensable parties. 

Appellant’s argument is based upon the false premise that 
the interest of the Secretary and that of the United States are 
distinct and severable. The fallacy of that theory is clearly 
demonstrated by the decision of the District Court in the case 
of Osage Tribe of Indians et al. v. Ickes et al., 45 F. Supp. 179 
aff*d by this court, 77 App. D. C. 114, 133 F. (2d) 47, cert, 
denied 319 U. S. 750. There, as here, an effort was made to 
enjoin the Secretary of the Interior from carrying out the pro¬ 
visions of certain legislation respecting Indian property. There 
also, as here, it was contended that the Secretary’s interpreta¬ 
tion of the legislation upon which he relied was improper, and 
that under earlier legislation the plaintiff was entitled to the 
property. The court held that the United States was an indis¬ 
pensable party to the action, saying: 

* * * If the present case were to go to trial and 
judgment, and if in such a judgment plaintiffs’ conten¬ 
tion should be maintained, it is obvious that the claim 
of the United States, that it is a trustee in possession, 
with.power to act, would be decided against it, without 
an opportunity to be heard. 

The court went on to say: 

The following tests were suggested in State of Wash¬ 
ington V. United States, 9 Cir., 87 F. (2d) 421, 427, 428, 
by Judge Haney, to determine the necessity for joinder: 

*. * (1) Is the interest of the absent party dis¬ 

tinct and severable? (2) In the absence of such party, 
can the court render justice between the parties before it? 
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(3) Will the decree made, in the absence of such party; 
have no injurious effect on the interest of such absent 
party? (4) Will the final determination, in the absence 
of such party, be consistent with equity and good con¬ 
science? * * * if any one of the four questions js 
answered in the negative, then the absent party is indis¬ 
pensable.” 

The interest of the United States can hardly be de¬ 
scribed as “distinct and severable” in this proceeding, 
the object of which is to characterize as invalid an exer¬ 
cise of its power as trustee under the Act of 1906. The 
injurious effect on the interest of the United States by a 
decree granting the relief sought is patent. Where the 
United States holds the title to Indian lands in trust, 
it is necessarily interested in the outcome of suits against 
such property and is an indispensable party. State of 
Minnesota v. United States, 305 U. S. 382,386-388,59 S. 
Ct. 292,83 L. Ed. 235. And in suits touching the proper 
execution of a trust, the trustee is an indispensable party. 
Thayer v. Life Association of America, 112 U. S. 717,719, 
5S.Ct. 355,28 L. Ed. 864. 

All that w’as said in the Osage Tribe case, supra, applies with 
equal force here. It can hardly be said that the interest of the 
United States is “distinct and severable” from that of the 
Secretary because the Secretary’s only interest in the property 
is to carry out the directives of the Congress, as embodied in 
the acts of April 12, 1926, supra, and January 27, 1933, supra, 
and in so doing the Secretary acts, as we have shown (p. 12) 
as the sovereign’s trustee for the Indians. The injurious effect 
on the interest of the United States of a decree terminating 
restrictions is self-evident, because the termination of restric¬ 
tions is a termination of the governmental interests of the 
United States. That the interest of the Secretary and that of 
the United States are identical is conclusively shown by the 
fact that any decree attempting to declare the property unre¬ 
stricted as regards the Secretary and yet preserving the rights 
of the United States would not grant the relief sought by appel¬ 
lant. And, as we have shown, a decree declaring that the 
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restrictions have terminated would not, in the absence of the | 
United States as a party to' the proceedings, deter the Govern- | 
ment from continuing to treat the property as restricted. 
United States v. Hellard, supra; Minnesota v. United States, 
supra; Drummond v. United States, supra. 

In the case of Oregon v. Hitchcock, 202 U. S. 60 (1906), an 
effort was made by the State of Oregon to enjoin the action 
of the Secretary of the Interior in allotting to individual In¬ 
dians certain swamp lands within the exterior boundaries of 
the Klamath Reservation, the contention being made that 
certain legislation enacted prior to that relied upon by the 
Secretary constituted a grant of the lands to the State. The 
court held that the United States was the real party in interest, 
and said (pp. 68-69); 

* * * While the nominal defendants are citizens i 
of a State other than Oregon, yet they have no interest | 
whatever in the controversy, and if a decree be ren¬ 
dered against them in favor of the State it will not affect 
their interests but bind and determine the rights of the 
United States, the real, substantial defendant. * * * 

The claim of the State in Oregon v. Hitchcock, supra, rested | 
upon its interpretation of certain acts of Congress, and the j 
Secretary's exercise of jurisdiction and control over the prop¬ 
erty was based upon subsequent congressional enactments the 
Secretary’s interpretation of which was alleged to be improper 
and in violation of the vested rights of the State. Appel¬ 
lant’s claim that the property involved in the present suit is 
unrestricted, and the Secretarj^’s classification and treatment 
of that property as restricted under specific acts of Congress, | 
present an identical situation. It is obvious that the real | 
party in interest is the United States and that the burden of a j 
decree freeing the property of the control being exercised by i 
the Secretary would fall directly and exclusively on the gov- | 
ernmental interests of the United States. 

In the case of Morrison v. Work, 266 U. S. 481 (1925), the 
plaintiff sought to enjoin the Secretary of the Interior and 
other Federal officials from enforcing certain legislation pro¬ 
viding a method for the management and disposition of Chip- 
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pewa Indian property. The basis of the plaintiff’s claim, as 
in the present case, was the contention that under his inter¬ 
pretation of a prior act of Congress the property was vested 
in the plaintiff, and that the defendants’ exercise of control 
over the property was consequently unlawful. The Supreme 
Court refused to pass upon the question, saying (pp. 485- 
486): I 

* * * The United States is now exercising, under 
the claim that the property is tribal, the powers of a ' 
guardian and of trustee in possession. Morrison’s con¬ 
tention is that, by virtue of the Act of 1889 and the 
agreements made thereunder, the ceded lands ceased to ' 
be tribal property and the rights of the Indians in the ' 
lands and in the fund to be formed became fixed as 
individual property. The Court of Appeals held this 
contention to be unfounded. We have no occasion to 
determine whether it erred in so ruling. The claim of 
the United States is, at least, a substantial one. To 
interfere with its management and disposition of the 
lands or the funds by enjoining its oflicials, would in¬ 
terfere with the performance of governmental functions . 
and vitally affect interests of the United States. It is, 
therefore, an indispensable party to this suit. * * * 

[Italics supplied.] . ■ 

The claim that the United States has an interest in this con¬ 
troversy is obviously a substantial one and is certainly not 
frivolous. Section 1 of the act of April 12, 1926, supra, 
clearly provides that * * any interest in lands ♦ * * 

acquired by * * * devise from an allottee of such lands” 
shall be restricted, and section 1 of the act of January 27,1933, 
supra, clearly provides ‘That all funds * * * now held 
by or which may hereafter come under the supervision of the 
Secretary of the Interior, belonging to * * * Indians of 
the Five Civilized Tribes * * * of one-half or more In¬ 
dian blood, * * * are hereby declared to be restricted 
and * * * subject to the jurisdiction of said Secretary 
until April 26, 1956, * * It is apparent that any de- 
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cree granting the relief sought by appellant would interfere 
with the performance of governmental functions under the 
above legislation. 

IV i 

I 

The courts will not attempt to control the exercise of judgment | 
and discretion required of an administrative officer in con- j 
struing statutes entrusted to him for administration ! 

j 

The basic point at issue in this case turns upon the construe- ' 
tion to be given several statutes committed to the Secretary of 
the Interior for administration which deal with the property of 
members of the Five Civilized Tribes. In administering those 
statutes and determining his duties thereunder it has been 
incumbent upon the Secretary to construe the statutes and read 
them as a whole in conjunction with a larger body of laws deal¬ 
ing with the same subject. In so doing the Secretary has nec- ! 
essarily had to exercise judgment and discretion. ! 

It is a familiar principle that where a statute entrusted to an | 
administrative officer for execution does not plainly prescribe [ 
the officer’s duties in language equivalent to a positive command 
the courts will not attempt to control the exercise of judgment 
and discretion necessarily required of him in administering the j 
statute. In the case of Wilbur v. United States ex. rel. Kadrie ' 
et al., 281 U. S. 206, 218 (1930), the Supreme Court observed: j 

The duties of executive officers, such as the Secretary | 
of the Interior, usually are connected with the admin- | 
istration of statutes which must be read and in a sense | 
construed to ascertain what is required. But it does not j 
follow that these administrative duties all involve judg- I 
ment or discretion of the character intended by the rule 
just stated. Where the duty in a particular situation is 
so plainly prescribed as to be free from doubt and equiv¬ 
alent to a positive command it is regarded as being so 
far ministerial that its performance may be compelled by i 
mandamus, unless there be provision or implication to j 
the contrary. But where the duty is not thus plainly I 
prescribed but depends upon a statute or statutes the \ 
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construction or application of which is not free from 
doubt, it is regarded as involving the character of judg¬ 
ment or discretion which cannot he controlled by man¬ 
damus. * * ♦ [Italics supplied.] 

Moreover, it is an equally familiar principle that where the 
statute is not so clear and unambiguous as to demonstrate that 
the construction adopted by the administrative officer is clearly 
wrong, the courts will not attempt, through injunction or man¬ 
datory injunction, to control the administrative officer's judg¬ 
ment or substitute their own construction of the statute for 
the one adopted by the officer charged with administration of 
the act. The principle was aptly stated by the Supreme Court 
in the case of United States ex. rel. Hall v. Payne, 254 U. S. 343, 
347-34S (1920), as follows: 

* * * He could not administer or apply the act 
without construing it, and its construction involved the 
exercise of judgment and discretion. The view for which 
the relator contends was not so obviously and certainly 
right as to make it plainly the duty of the Secretary to 
give effect to it. The relator, therefore, is not entitled 
to a writ of mandamus * * * 

It is manifest that the statutes involved in the present case 
do not plainly prescribe the duties of the Secretary, and they 
certainly do not by any means positively command the Secretary 
to relinquish supervision and control over the property to the 
appellant. The construction given those statutes by the Sec¬ 
retary w’as not arbitrary or capricious but was in harmony with 
their language and purpose. Clearly, therefore, under the prin¬ 
ciples stated above, appellant is not entitled to a writ of injunc¬ 
tion or mandatory injunction. See United States ex. rel. Mc¬ 
Lennan V. TVilbur, 283 U. S. 414, 420 (1931); United States ex. 
rel. Kansas City Southern Ry. Company v. Interstate Com¬ 
merce Commission et al., 68 App. D. C. 396, 98 F. (2d) 268 
(1938); United States ex. rel. United States Borax Company v. 
Ickes, 68 App. D. C. 399,98 F. (2d) 271 (1938), cert, denied 305 
XT. S. 619 (1938); Calf Leather Tanners Association v. Mor- 
genthau, 65 App. D. C. 93, 80 F. (2d) 536 (1935). 
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CONCLUSION 


The judgment of the court below was right and should be | 
affirmed. 

Respectfully submitted, 

Felix S. Cohen, 

Acting Solicitor, 

H. Edward Hyden, 

Attorney, Office of the Solicitor, 

Department of the Interior, Washington, D. C., 

Attorneys for Appellee. 


September 20,1945. 
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